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MISSOURI VALLEY REGIONAL MEETING AT OMAHA 


This announcement is of interest to every lawyer in Kansas, Missouri, Ne- 
braska, South Dakota, Iowa and Wyoming, since all lawyers of those states 
are invited to attend this regional meeting sponsored by the American Bar 
Association. The Bar Association of Kansas is one of the several participating 
organizations. 

The Board of Governors of the American Bar Association has selected 
Omaha, Nebraska, as the next city in which to hold a regional meeting. Dates 
are April 30, May 1 and May 2, 1953. The program will follow in a general 
way the programs of previous regional meetings which have been held in 
Atlanta, Ga., Louisville, Ky., Dallas, Tex., and at Yellowstone Park. Such 
program will include addresses by nationally known speakers and “workshop” 
sessions or institutes prepared and presented by Sections of the American Bar 
Association. The Sections which will participate are those of Real Estate and 
Probate Law, Insurance Law, Taxation, Mineral Law and the Junior Bar Con- 
ference. Also participating will be the American Law Student Association. 
The program includes “Demonstration of Trial Procedures” on Friday and 
Saturday, May 1 and 2. 


Although this meeting is sponsored and conducted by the American Bar 
Association, it is not necessary that you be a member of that organization in 
order to attend. All of the sessions will be open to all lawyers regardless of 
membership in the American Bar Association. Non-members are particularly 
urged to attend in order that they may learn more about the fine, constructive 
work being done in the field of post-admission legal education by the associa- 
tion. It -will undoubtedly be the largest and most interesting meeting of 
lawyers ever held in the great mid-western area. 


Elaborate plans are being made for the entertainment of ladies who accom- 
pany their husbands to this meeting. A full schedule of entertainment events 
will be sent to each lawyer making an advance registration and he will be 
asked to indicate those events for which he wants reservations. Attendance at 
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some events will be limited to space or serving facilities available and reserva. 
tions will be made in the order in which requests are received. 

Every lawyer is urged to make an advance registration immediately. Final 
program and full list of all entertainment features will be mailed advance 
registrants. Send your registration fee, information as to the type of hotel 
reservation desired and arrival date to George H. Turner, 2413 State 
House, Lincoln, Nebraska. The registration fee is $5.00. If hotel accom. 
modations are not required by the registrant, please so indicate. 


W. L. CUNNINGHAM'S GREATNESS 


By L. F. CUSHENBERY 
Of the Oberlin, Kansas, Bar 


I have neither the intellect nor the literary ability to extol properly the 
virtues and abilities of that great lawyer, W. L. “Bill” Cunningham, now 
deceased, but am moved to make this effort because of my great admiration 
and affection for him covering many years. In my humble opinion he was 
the greatest man I ever knew or shall ever know. Outside of his family and 
the members of his law firm very few persons knew Bill Cunningham as inti- 
mately as did I, and contrary to the usually true expression that “familiarity 


breeds contempt,” the better you knew Bill Cunningham the more you loved, 
admired and respected him. 

Bill Cunningham was the most modest person I have ever known. Other 
lawyers, such as myself, with much less ability and with very few successes to 
talk about would sit in his presence by the hour while he indulgently listened 
to tales of their court victories, but never did Bill tell others about the many, 
many victories he had won. Because of this modesty Bill Cunningham would 
be the first person to admit that he did not have the natural brillance of men 
such as his close friend, J. N. “Poley” Tincher, now deceased, and that he 
lacked other skills belonging to other lawyers. Nevertheless, lawyers and 
judges who knew him well agree that taking all phases of the practice of law 
into consideration Bill Cunningham came the nearest of being the perfect 
lawyer. His greatness did not come easily, but came only as the result of many 
years of hard work as he worked sixteen hours per days seven days per week 
almost all of his life. His greatness was increased because despite all of the 
hours he spent reading the law he also tried to read all worth-while books and 
periodicals. As a result he was the best informed man on almost any subject 
that I ever knew. 


No more thorough lawyer ever practiced in the State of Kansas than Bill 
Cunningham. He not only had one of the finest private libraries in the state, 
but he used it constantly as well. He wrote voluminous briefs on an ordinary 
“motion to make definite and certain.” Before beginning his legal research no 
lawyer studied the pleadings and the issues with more thoroughness and as a 
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result I never knew of him being caught in any serious error regarding the 
pleadings or the issues. No lawyer ever spent more time in investigating the 
facts and evidence in the case and in interviewing witnesses. He not only 
examined his witnesses on every possible phase of the case, but also cross- 
examined his witnesses, asking them every question he thought they could be 
asked on cross-examination by opposing counsel. When the trial started Bill 
Cunningham knew more about the case than anyone else connected with it and 
as a result was highly successful in such tria!s. He showed the same thorough- 
ness in appeals to our Supreme Court and many, many times has that Court 
made some statement concerning the thoroughness of his brief, his diligence, 
and his resourcefulness. Some lawyers said his briefs were too long, but his 
record indicates they must have been about the correct size. 


No successful lawyer ever spent more time and effort in helping young law- 
yers than was spent by Bill. He was never too busy to be consulted by a young 
lawyer without any thought of compensation. He was patient with their errors 
and tolerant of their ignorance and would spend all the time necessary helping 
them with their cases and encouraging them in the practice of law. The young 
lawyers of Kansas have lost a great friend. No lawyer ever practiced who was 
more courteous to opposing counsel and to Courts. Any reasonable request was 
always granted and he would go out of his way to keep from taking undue 
advantage of a lawyer handicapped by youth or lack of ability. Everyone knew 
his word was good and no agreement made with him had to be reduced to 
writing to insure its validity. He remained courteous and respectful to Courts 
even when at times he was abused or wrongfully treated by a judge. He thought 
lawyers owed it to the public to show such respect even though a particular 
judge might not merit it. Bill had an inherent faculty of being able to see some 
good in everyone and would discuss their virtues and not their faults. On one 
occasion I asked him about a man who was entirely unsatisfactory and generally 
despised. I almost dared him to point out any good in that individual. Bill 
studied a few minutes and then replied, “Cush, you will have to admit that 
man has a wonderful wife. There is some good in that man that you and I 
cannot see, but that nice wife of his can see it.” 


Bill Cunningham’s greatness was shown by his respect for the rights of 
persons in contrast to property rights, and he was concerned about the law 
placing too much emphasis on property rights and not enough on personal 
tights. His feeling about that is well expressed in the following excerpts from 
his letters: 


“We have emphasized the materialistic side of life to the extent that the great 
majority of the people have become imbued with the idea that the only purpose in 
life is for each individual to accumulate within his grasp as much of the material 
things of life as possible. If that is all there is to life, it certainly is a very unim- 
portant matter.” 

“We lawyers have made the mistake, and the courts have sometimes aided in it, 
of thinking and acting on the assumption or presumption that ownership of prop- 
erty is the chief of man’s rights under our Constitution. The right to possess, own 
and use property is but one, and a very subsidiary one, of the rights under our 
Constitution. 
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Bill had a great love for the poor and the indigent, the type of person he 
described as the “common man.” He explained his feeling of the importance 
of the “common man” as follows: 

“Our modern advanced civilization requires the work of all, in order to make jr 
succeed. The street sweeper and garbage hauler are just as necessary to our health 
as the doctor. Without them the doctor would not be able to take care of the sick. 
ness resulting from failure to take care of the filth of our streets and of our gar 
There must be a more equitable distribution (note I did not say equal) of the pro- 
ductive benefits of our advanced and advancing civilization. A general without any 
buck privates could not carry on much of a war. We are all necessary.” 

I once had the pleasure of telling Bill that a very poor man from his county 
had referred to him as “the poor man’s lawyer.” He was moved by that com. 
ment and replied “Cush, that is the finest compliment ever paid me.” Bill had 
his critics, as does any active lawyer, and some of them might say that Bill 
profited financially by being “the poor man’s lawyer,” but the people who knew 
him well know he handled innumerable cases for the poor and indigent for 
which he never expected nor received a fee. He felt in his heart that class of 
people was entitled to his help above all others. The “common man” lost a 
great friend when Bill passed on. 


Mentally, Bill never grew old and was a youth at heart who never lived in 
the past, but was always looking to the future and was always wondering and 
planning how we could make a better world in which to live. His attitude in 
that regard is well explained in a letter he wrote me in 1945 in which he said 
in part: 

“The war will soon be over, Cush, and you will come back into a new world. 
Help make it new and better.” 
Goodbye, and God Bless you, Bill. 


THE ANSWER FOR KANSAS— 
COMPARATIVE NEGLIGENCE 


By Don MUSSER 
Of Pittsburg, Kansas, Bar 


A discussion of comparative negligence first compels a review of the 
development of the doctrine of contributory negligence first enounced in the 
case of Butterfield v. Forrester.' In that case, Lord Ellenborough said, “One 
person being in fault will not dispense with another’s using ordinary care for 
himself. Two things must concur to support this action, an obstruction in the 
road by the defendant, and no want of ordinary care to avoid it on the part of 
the plaintiff.” The case was decided in 1808 and arose when the plaintiff, 
Mr. Butterfield, rode his horse off violently down the street from a public inn. 
Near the end of this street Mr. Forrester was making some repairs on his house 
and had placed a pole across part of the road, leaving a free passage in the same 


1. Butterfield v. Forrester, 1809, 11 East 60, 103 Eng. Rep. 926. 
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direction by another street. There was light enough to discern the obstruction 
at a distance of one hundred feet, but Butterfield was riding so fast he did not 
observe the pole and rode against it. He was injured as a consequence and 
brought an action on the case. The decision was for the defendant. 


Although Lord Ellenborough cited no authority and this important judicial 
decision was announced late in common law history,” the doctrine of contribu- 
tory negligence was immediately accepted. Just forty-six years later, the Penn- 
sylvania Court said, “it has been the rule from time immemorial, and it is not 
likely to be changed in all time to come.” 


The reason for the immediate acceptance of the doctrine probably lies in 
the economic conditions prevailing at that time. The industrial revolution was 
gathering greater momentum and power, and a liberal attitude toward tort 
claims might interfere with the new industrial expansion or at least make some 
inroads into its multiple profits. History reveals that the industrial revolution 
left in its wake myriads of multilated bodies and widows and children with little 
or inadequate compensation. 


Economic conditions in the United States were about the same in 1824 when 
the contributory negligence doctrine took root in this country.* An additional 
reason advanced by Malone’ for the rapid spread of the doctrine in the United 
States, was its use by the Courts to control trial by jury: 


“By adoption of the doctrine of contributory negligence, a court could, in many 
cases, find a welcome means by which to control, or even to eliminate, the jury. 
Specific features of plaintiff behavior, acts or omissions which would be apt to 
recur frequnetly in special types of cases, as for instance in railroad crossing acci- 
dents, could be handled by rule-of-thumb judgments, soon to be regarded as rules of 
law, leaving nothing to be considered by the jury. Thus, the issue of contributory 
negligence came to be ‘an ingenious device which gave the court almost complete 
freedom to accept or reject jury participation at its pleasure’.” 


The harshness of the doctrine lies in the fact that contributory negligence 
of the plaintiff in any degree is a complete bar to recovery, if it in any way 
contributes to the injury complained of. The law will not attempt to measure 
the degree of contribution. It is not necessary, in order to bar recovery, that it 
contribute “substantially,” “materially,” “to an appreciable extent” or “essen- 
tially” to the injury complained of,° and it is immaterial that such negligence 
is slight as compared with the negligence for which defendant is responsible. 
Thus, even though a defendant has been far more negligent than the plaintiff, 
the plaintiff is forced to assume the entire loss. The idea that a person must be 
absolutely blameless to enlist the aid of the law overlooks the fact that the 
courts forgive the defendant who may be far more at fault. With the advent 
of the automobile and other forms of mechanized traffic, the harshness of the 
doctrine becomes overwhelming. Under modern conditions accidents are in- 


Prosser, Handbook of the Law of Torts, 1941, p. 376. 
Pennsylvania arene Somaely . Asphell, 23 Pa. 147, 62 Am. Dec. 323. 
Turk, Comparative Negligence on the March, 1950, Chicago-Kent Law Review, 1950, Volume 28, Nos. 


2. 

3. 

4. 

3 and 4. 

2 on one pe Sompem ive Negligence—Louisiana’s Forgotten Heritage, 1944, 6 La. L. Rev. 125. 
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evitable, and all of us must honestly admit that in the eyes of present-day law 
we are “negligent” in many things we do in every day living. Do you always 
look left before crossing on a green light? Do you always sound a warning 
before passing another car? Do you always drive so you can stop within the 
range of your vision? We could go on and on, but the point is that in the 
confusion and rush of modern life, very few accidents occur without some de. 
gree of fault on both sides. Why, when two persons are negligent, although 
one perhaps only to a slight degree, should the entire cost be borne by one alone? 


Suppose you are a pedestrian crossing a busy street on a green light, a truck 
runs the red light, traveling in excess of the speed limit, and strikes you. Asa 
result you are totally disabled. The jury finds the defendant guilty of negligence 
in all respects but, in answer to a special question, also finds you are guilty of 
some negligence in failing to look to the left when entering the intersection. You 
get nothing because any contributory negligence completely bars recovery—jus- 
tice? This tragic pattern has been repeated too many times in our courts that it is 
no wonder writers on the subject have recalled the biblical phrase: “None but 
the pure in heart shall triumph and the wicked do laugh exceeding therefor.” 


In Kansas the unjust nature of contributory negligence is brought home 
dramatically because of our system of special verdicts. This point is amplified 
in a subsequent section of this paper. 


Chief Justice Harvey, of our Supreme Court, recognized the harshness of the 
rule of contributory negligence in his excellent dissenting opinion in the case 


of Horton v. Atchison, T. & S. F. Rly. Co.’ On Page 421 of the Horton case, 
Supra, Justice Harvey points out that during the first forty-seven years of our 
judicial history, Kansas recognized three degrees of negligence, but this classi- 
fication did not constitute “comparative negligence,” which was not recognized. 


Justice Harvey stated the familiar rule of negligence and the rule: 


“One whose negligence contributed to his injury or damage cannot recover from 
another no matter how great was his negligence. The question of comparative neg- 
ligence, or of the negligence of one as compared to that of the other, has not been 
recognized. This has brought into prominence the question of contributory negli- 
gence. Defending counsel have been alert to present it when indicated in any 
way, and the court has been compelled to pass upon it, and apparently with a grow- 
ing tendency to sustain a claim of contributory negligence whenever possible. . .” 


“The people in a few states have attempted to guard against such holdings by a 
provision in their constitution. Quite a few others have attempted the same thing 
by adopting the comparative negligence doctrine by statute. The federal govern- 
ment has done substantially the same thing in its Federal Employees Liability Act 
and in some other statutes. In this state, and I think in all of the other states and 
in the federal government, the question of negligent liability of either plaintiff 
or defendant has been abrogated in certain industries by workmen’s compensation 
acts which provide measures of liability for personal injury. With respect to high- 
way crossing accidents at least one of the states has attempted to meet the question 
by eliminating unnecessary grade crossings and by constructing underpasses of 
overpasses at the principal highway crossings. It is true that none of those measures 
applicable to the controversy here has been adopted in this state. That is all the 


7. 161 Kan. 403, 168 P. 2d 928 (1946). 
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more reason why this court should not use its ultimate power to prevent a litigant 
from having the facts of his case tried in a court created for the trial of facts.” 
Justice Smith, in his dissenting opinion (Wertz concurring) in Estate of 
Modlin,® cogently illustrated the extreme harshness of the contributory negli- 
gence rule as applied to railroad crossing cases. The logic of Justice Smith’s 
statement that “Through the years the courts have developed the law of con- 
tributory negligence far beyond what in my opinion the welfare of our people 
demand,” is demonstrated in the following quotations: 


“With the advance of civilization tremendous forces have been created—the 
steam engine, the automobile, the high-tension lines carrying electric power around 
the country, and other similar agencies. These forces are, in the main, when prop- 
erly and carefully controlled, essential to mankind. When on the other hand, the 
are not controlled or escape from control or are negligently managed or pon howe | 
they become destructive and a menace. The point is, courts should regard the law 
of torts as a means of bringing about care in the handling and direction of these 
forces as well as the means of reimbursing the individual who suffers loss. It is a sad 
commentary on human nature, but true, when one becomes convinced that his 
negligence in handling these forces will be followed by pecuniary loss, he is more 
apt to exercise care in their management. Indeed fear of pecuniary loss through neg- 
ligence is the only thing that enables man to exist in close contact with these forces.” 

“Now instead of the smoking, bell-ringing steam locomotive going at a com- 
paratively slow pace, we have a comparatively silent Diesel drawn train hurtling 
through the countryside, frequently at the speed of over 100 miles an hour. During 
the silent hours of the night these monsters of steel hurl themselves through vil- 
lages, hamlets and towns and past grade crossings where the ordinary commerce of 
the people is carried on by means of trucks, buses and other gas-propelled engines. 
Man has not himself changed as rapidly a has his means of transportation. He is 
handicapped by the same reaction time, has the same means of observation and the 
same habits of thought as did his father of a generation ago.” 

“To hold to the same rule as to care that should be observed by the traveler on 
the highway at this date in comparison as was held to a generation ago is to forget 
or refuse to take cognizance of this change in the operation of railroad transporta- 
tion and traffic on the highways.” 

Surprising as it may seem, Kansas was one of the states which showed early 
signs of rebellion against the doctrine of contributory negligence. In the 70's 
and 80's, Kansas decisions held if plaintiff's negligence was slight while that of 
defendant was gross, or if plaintiff's was remote while that of defendant was 
proximate, a recovery was permitted notwithstanding plaintiff's own slight or 
remote negligence.” 

In 1872, Justice Brewer stated the rule thusly: 

“In case of personal injuries, slight negligence on the part of the plaintiff will 
not peevent a recovery, nor negligence which is only the remote cause of the in- 
jury. 

This trend was limited where an instruction that “if you should find that the 
negligence of the plaintiff was only slight compared with that of the defendant, 


_ 


8. 172 Kan. 428, 241 P. 2d 692 (1952). 
. U.P.R.W. Co. v. Rollins, 5 ag 167 (1869). 


.P. Rly. ’ , 36 Kan. 565, "1 (1887). 
Ww. . Rly. Co. v. Davis, 37 Kan. 743, 16 Pac. 78 (1887). 
10. Sawyer v. Sauer, 10 Kan. 466 (1872). 
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if there was negligence on the part of both, your verdict should be for the 
plaintiff” was held erroneous as adopting the comparative negligence doctrine.'! 
However, the court went on to approve the rule stated in Sawyer v. Sauer,'? to 
the effect that slight or remote negligence of plaintiff would not prevent a 
recovery. The court recognized that degrees of negligence were applicable in 
many cases, but did not sanction an instruction permitting a jury to simply 
compare the negligence of the parties. 


The Kansas Supreme Court squelched this liberal move in the case of Rail- 
way Company v. Walters in 1883.'* As the court pointed out in the Walters 
case, the doctrine of comparative negligence was never recognized in Kansas, 
The apportionment of loss or mitigation of damage in proportion to the amount 
of fault displayed by the respective parties was lacking, although courts did 
assent to the classification of negligence into three degrees—slight, ordinary, 
and gross—and allow a plaintiff to recover where his negligence was slight or 
remote. 


Even though the Kansas court has adhered to the rule abolishing degrees 
of negligence, the question has been raised in determining when contributory 
negligence is not a defense on the theory defendant was guilty of wilfull and 
wanton conduct. Thus, on the question of defendant’s wanton conduct, the 
court quoted the Walters case abolishing degrees of negligence and further 
stated that “wantonness is distinct from negligence and differs in kind,” thus 
refusing to classify “wantonness” as a mere degree of negligence.’ 


The only other exception that has been developed is the “last clear chance” 
doctrine. A plaintiff can recover in spite of his contributory negligence if it can 
be shown the defendant had the last clear chance to avoid the accident. The 
doctrine originated in England and is followed in Kansas.'? Prosser points out 
that the application of the last clear chance doctrine has been attended with 
much confusion and the real explanation for its use would seem to be a dislike 
for the defense of contributory negligence which has made the court rebel at 
its application in many situations. The doctrine has been called a transitional 
one, a way station on the road to apportionment of damages, but as an ultimate 
just solution is obviously inadequate since it merely transfers from plaintiff to 
defendant as entire loss due to the fault of both.’® 


The doctrine of contributory negligence received very little modification, 
disregarding statutory abolition or modification, except the previously dis- 
cussed attempt in Kansas and four other American jurisdictions, to-wit: Illinois, 
Georgia, Louisiana and Tennessee. About the middle of the Nineteenth Cen- 
tury, the Illinois Supreme Court, under the leadership of Justice Breese, made 
a gallant attempt to mitigate the harshness of the rule by arranging a compati- 
son of a sort between the amounts of negligence committed by the parties.'’ 


. A.T.& S.F. v. poms. 31 Kan. 77 (1883). 

. 10 Kan. 466 (1872). 

. Railway Company v. Walters, 78 = $2: 96 Pac. aoe ii). 

. Kniffen v. Hercules Powder Company, 164 Kan. 196, 188 P. 24 oy (1948). 
. Ross v. Chicago Railway Co., 163 K Kan. 279, 194 & a 491 (1948 

. Prosser, Handbook of the Law of Torts, 1941, Pp. 

. Turk, Supra Note 4, p. 305. 
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The Illinois doctrine prevailed for twenty to thirty years but was finally aban- 
doned. 

The Tennessee rule, which is aided by statute, is that if plaintiff's negligence 
contributes directly or approximately to the injury, it will serve to bar recovery, 
but if only remotely, it is admissible for mitigating damages. Georgia also has 
a statutory provision which has been interpreted by the courts to mean that the 
plaintiff may recover even though he may have contributed in some way to 
the damage sustained, provided his own negligence was of a lesser degree than 
that of the defendant, if the negligence of both parties proximately caused the 
injury and plaintiff could not have avoided the consequences.'* In Louisiana, 
the civil code provides for a limited form of comparative negligence, but the 
courts have nevertheless adopted contributory negligence. For an interesting 
discussion of this development, see Malone “Comparative Negligence— Louis- 
iana’s Forgotten Heritage.”'? 


Having briefly considered the history of the doctrine of contributory negli- 
gence and the unsuccessful attempts of the Kansas and other courts to mitigate 
the harshness of the doctrine, let us turn to the history and development of the 
doctrine of comparative negligence. As we have already seen, several jurisdic- 
tions including Kansas, at one time applied an incomplete form of comparative 
negligence. As so applied, a comparison between degrees of negligence of 
the parties was made and if plaintiff's negligence, when compared with defend- 
ant’s, turned out to be slight, the plaintiff recovered in full, if not, he failed 
completely. No apportionment of loss or mitigation of damage was made under 
this rule. This was not the true doctrine of comparative negligence as now 
followed in England, most Civil Law jurisdictions, and an over increasing 
number of American statutes, both State and Federal. Under this refined rule, 
the negligence of both parties is compared and, according to the degree of 
negligence displayed by each, the damage is apportioned. In other words, the 
plaintiff recovers a percentage or fraction of his loss in direct proportion to 
the degree of his fault. This is usually a question of fact for the jury to deter- 
mine under proper instructions from the court. The doctrine is distinguished 
by its application to modern situations such as auto accident cases, where both 
parties have been guilty of negligence and both have suffered loss. Illustrations 
may be found in Gregory, “Legislative Loss Distribution in Negligence Cases.””° 


The doctrine of comparative negligence has produced a more equitable solu- 
tion to the problem of adjusting loss between the parties by preventing the 
burden from falling entirely on one or the other. Moreover, it leaves untouched 
the entire process of litigation which has developed through the centuries. The 
tule merely seeks to equalize the position of plaintiff and defendant by modify- 
ing the harshness of a rule which developed when the law was unduly sensitive 
to economic pressure of an industrializing world. Industry and civilization are 
now in a position to bear the cost of the legs, arms, eyes and lives which are 
consumed in their operations. 


18. Combs, Comparative v. Contributory Negligence, Address before Fifth Annual N.A.C.C.A. Convention, 
San Francisco, Calif., August 7, 1951. 

19. 6 La. L. Rev. 125 (1940). 

20. University of Chicago Press, Chicago, 1936, also Turk, Supra Note 4, p. 207. 
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The Roman law and other ancient legal systems recognized neither contribu. 
tory nor comparative negligence. In the sea law of the Middle Ages was found 
the first trace of division of damage in cases of collision of ships at sea. Most 
European nations adopted the rule for proportionate division of damages and 
the Brussels Conference of the International Law Association of 1909 adopted 
the rule of apportionment in the form of a convention, which has since been 
ratified by all important nations.”’ In the United States, the Admiralty Courts 
usually followed the equal division rule but other maritime tort cases have 
often made some degree of apportionment. Under the Merchant Marine or 
Jones Act of 1920, the employee’s contributory negligence i is only grounds for 
mitigation of damage according to equality and justice of the case.”” An in- 
struction was held proper which charged the jury to reduce the recovery to an 
extent proportionate with the extent of plaintiff's fault.”? 


The 1794 Prussian Code and the Code Napoleon of 1804 leaned toward 
comparative negligence, but the Austrian Civil Code of 1811, in a courageous 
and resolute solution, solved the problem by the sentence: “If the damage is 
caused also by the victim’s fault, he and the injuring party suffer the damage 
proportionately; if such proportion cannot be determined, the damage will be 
divided equally.” 

Since the time of the Austrian Code, most of Europe and large areas of the 
earth elsewhere now operate under the apportionment rule. As to the North 
American continent outside the United States, Quebec has developed compara- 
tive negligence without any expressed statutory provision while other Canadian 
provinces have adopted the doctrine by statute. This modern development was 
climaxed in England in 1945, when the doctrine of contributory negligence was 
abandoned by the country where it originated. The English Law Reform Act 
of 1945 provides that in the case of mutual fault, damage shall be appor- 
tioned as the court shall think just and equitable, having regard to the claimant's 
share in the responsibility.‘ 

As has been demonstrated many times in the past, the tenacious adherence 
to a harsh or outmoded doctrine by the judiciary has led to legislative change. 
Although a few American jurisdictions, including our own, made some attempt 
to accord fairer treatment to victims of accidental injuries, it is now clear that 
the doctrine of contributory negligence can be overcome only by legislative 
action. In this country, the first significant legislation embodying the doctrine 
of comparative negligence was the Railroad Employer’s Liability Act of 1906. 
This law was held unconstitutional because it attempted to cover both intrastate 
as well as interstate commerce. The second act, of 1908,?° remedied this defect 
and became the pattern for numerous State statutes. Since 1906, more than 
thirty States have enacted different statutes nullifying the defense of conributory 
negligence but allowing the fault of the plaintiff to be shown for the purpose 
of diminishing the amount of recovery according to the relative proportion of 


21. Gombe, 25 > —y | 
22. 46U -f 
23. Cricket S. gf ty v. Parry, 263 Federal 523. 


24. Tusk Soy Note 4, p. 245. 
25. 45 U.S. sec. 53. 





THE ANSWER FOR KANSAS—COMPARATIVE NEGLIGENCE 239 


fault displayed by plaintiff and defendant.” Workmen's Compensation Acts, 
or those abolishing contributory negligence without some rule allowing a 
diminution of damages, are disregarded in this discussion. At least four States 
have general statutes applying to all persons, property and accidents; these are 
Nebraska, Minnesota, South Dakota and Wisconsin. Other State statutes apply 
only in death cases, railroad crossing accidents, to railway employees, etc. 


A Kansas statutory provision extends the principal of the Federal Employer's 
Liability Act to intrastate employees. Kansas G.S. 1949, 66-238 provides that 
in actions against railway carriers for personal injuries to employees, the fact 
the employee may have been guilty of contributory negligence should not bar 
a recovery, but damages shall be diminished by the jury in proportion to the 
negligence attributable to such employee. The same statutory provision was 
applied in Rockhold v. Railway Company,”’ where the court found the plain- 
tiff brakeman at fault in not looking over his right shoulder or in not looking 
again before he alighted from the train. Had he done either of these things, 
he could have seen the engine. The court cited the statutory provision to the 
effect the negligence of the plaintiff did not constitute a bar to recovery, and 
could be considered only in diminution of damages. In allowing the verdict to 
stand the court found that under the circumstances the amount of recovery 
should not have been greatly diminished because the plaintiff did not take 
measures to assure himself beyond all doubt and there was no indication the 
jury did not deal justly with the subject. Thus, the Kansas court and jury found 
no difficulty in applying the doctrine of comparative negligence i in this field. 
A reading of this case impresses one with the fairness and justness of the 
result in contrast to what the decision would have been under our rule of con- 
tributory negligence which would have left the injured workman without com- 
pensation to become a burden on his relatives, charity or the taxpayer. 


In addition to the criticisms of the contributory negligence doctrine already 
noted, the doctrine operates with particular viciousness in Kansas due to our 
special issue system. Under our statute”® the jury may be required by the 
court, at the request of either party, to find on particular questions of fact 
submitted in writing. When the special findings are inconsistent with the gen- 
eral findings, the former control. The theory of this system is that the jury’s 
tendency to favor the plaintiff where some contributory negligence may be 
shown is circumvented because the jury does not know what effect their 
answers will have on the ultimate judgment. In fact, it is reversible error to 
inform the jury of the effect of their answers to the special questions.” Thus, 
the plaintiff is saddled with the additional burden of obtaining consistent nega- 
tive jury findings to all contributory negligence issues. An alert jury will often 
absolve a plaintiff from contributory negligence in the answers to special ques- 
tions but reduce the damage award accordingly, or in other cases, unfortunately, 
the jury is more obedient to the court’s instruction that the jury should not 
consider the effect of their answers on special questions and make findings of 


26. Turk, Supra Note 4, p. 334 

27. 97 Kan. 715, 156 bac 775, (1916). 

28. Kansas G.S. 1949, 60-2918. 

29. Thornton v. Franse, 135 Kan. 782, 12 P. 2d 728 (1932). 
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contributory negligence along with a substantial award of damages with the 
result that the plaintiff gets nothing. 


In this connection, let us analyze the decision of the jury and the final result 
in the case of Sayeg v. K.G.E.*° This was an automobile collision case occurrin 
at an intersection in Wichita. The plaintiff sought recovery of $7,500.00. The 
jury returned a verdict for plaintiff for $363.50 and to a special question which 
asked if plaintiff was guilty of negligence, answered “Yes, to some extent.” To 
a similar question as to whether defendant was negligent, the jury answered, 
“Yes, to some extent.” In other words, the jury found both plaintiff and 
defendant guilty of negligence to some extent and must have made what they 
considered an apportionment of damages in arriving at the verdict of $363.50. 
Our Supreme Court directed the lower court to enter a verdict for defendant 
on the ground the special findings could not be reconciled. 


If we believe in the jury system, our law should allow the jury to arrive at 
verdicts on a comparative basis as must have been done in the Sayeg case. Our 
court should be allowed to approve logical and just decisions unhampered by 
the harsh, unjust, archaic doctrine of contributory negligence. 


Let us look at the results of another Kansas case, that of Frolick v. Kansas 
City Public Service Company,’ an action for personal injuries sustained by a 
girl while riding as a passenger in a streetcar. Negligence was alleged in the 
operation of the streetcar and a truck. The truck did not defend. The jury 
returned a verdict in favor of plaintiff and answered special questions. The 
answer to one question found defendant's operator guilty of negligence. The 
answer to other questions found the plaintiff had her left arm on the window 
ledge of defendant’s car, but did not have her elbow out of the window, and 
that this conduct contributed to her injury. The Supreme Court held the trial 
court erred in not sustaining defendant’s motion for judgment on the answers to 
special questions. This decision illustrates the unfairness of the rule when 
carried to a logical conclusion. Would not a system which would have allowed 
the jury to weigh the fault of the parties along with other facts and make their 
decision accordingly under appropriate instruction from the court have reached 
a more just result in the above case? 


This discussion could be lengthened indefinitely, citing similar examples from 
the Kansas Reports, but it is all too clear to most Kansas lawyers that legislative 
change is needed or, in due time, another large field will be lost by the courts 
to an administrative agency. Legislators, who believe in the inherent justness of 
our time tested jury system rather than the invincible repugnance of administra- 
tive agency of one man subjecting his will on another, should give this subject 
serious consideration. 


CONCLUSION 


In the preceding pages, an attempt has been made to follow the development 
and operation of the doctrines of contributory negligence and comparative 


30. 156 Kan. 65, 131 P. 2d 648 (1942). 
31. 168 Kan. 134, 211 P. 2d 443 (1949) 
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negligence, with emphasis on the law of our own State. The doctrine of com- 
parative negligence, or apportionment of loss in case of mutual fault, taking 
into account the relative negligent faults of the tort-feasor on one hand and 
those of the victim on the other, gained early influence in Admirality Law. 
During the Nineteenth Century it conquered the world of civil law, and during 
the Twentieth Century has taken possession of a substantial number of coun- 
tries devoted to the common law. Comparative negligence has become the law 
in England, nearly all of Canada, and has been adopted in one or more fields 
by more than twenty-five of the United States. 


In contrast to the harshness of the contributory negligence rule, the fairness 
of comparative negligence has not been questioned. Objections to adoption of 
the comparative negligence center around the claim it would be too difficult to 
administer and courts would have to interfere with the jury action. Opponents 
also anticipate prejudice on the part of the juries in favor of victims, which 
would nullify contributory negligence and that the jury could not accurately 
apportion fault between the parties. The best evidence to refute these argu- 
ments is the frictionless application of the doctrine in civil law countries, many 
common law jurisdictions, Federal Employer’s Liability Act, and even our own 
State. 

No system is perfect or completely accurate, but one which allows a solution 
as reasonable as possible under the circumstances is to be preferred to the 
serious miscarriage of justice which results from denying to the partly negligent 
plaintiff all right of recovery. Apportionment of fault and damage by juries 
present no problem more difficult than we ask our juries to solve every day 
in answer to special questions which were so accurately referred to by a Kansas 
counsel as “framed by the most skilled wording of high classed specialists, cal- 
culated to induce a miscarriage of justice . . .”*? If we believe in the jury 
system to decide factual problems, they will, under proper instructions, be able 
to weigh and determine the strict factual problem of proportionment as they 
have done for forty years under the Federal Employer’s Liability Act. Although 
there is no evidence that juries tend to favor the plaintiff in applying compara- 
tive negligence, assuming such were the case, trial judges and our reviewing 
courts will, as they always have in the past, find ways to protect the defendant 
therefrom.*? 


An analysis of the objections and their sources boil down to the fact defend- 
ants and defendants’ lawyers simply do not want the comparative negligence 
tule. Concerning a comparative negligence bill introduced in the Pennsylvania 
legislature, one writer suggested that the bill “should be written into the law 
of Pennsylvania without a struggle. This, however, will not come to pass. The 
law of contributory negligence favors corporate defendants, insurance companies 
and public utilities. They are not subject to the denial of justice which a strict 
application of the rule produces, as they do not come into court in the capacity 
of a plaintiff . . . Their opposition to the proposed bill will be strenuous.”** 

32. Eastman v. Railway Co., 102 Kan. 400, 171 Pac. 1, (1918). 


33. Turk, Supra Note 4, p. 343. 
34. Turk, Supra Note 4, p. 340, also note in 17 Temple L.Q. 276, 1943, p. 286. 
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The general public needs and should have the benefit of the humane and 


equitable comparative negligence law. Our lawyer legislators were not elected. 
to represent their clients in the legislature, but to support those measures that 


are in the best interests of the people of this State. If they take that duty 
seriously by supporting a comparative negligence law, not only the public will 
be benefited but their own best interests as well. The legal profession must, to 
prevent further encroachment upon its field of procedure, take affirmative 
action to rid itself of the archaic and unjust rule of contributory negligence or 
laymen will force legislation to take negligence actions away from our court 
and jury system and all it represents as the basic foundation of our Democracy. 


STEEL SEIZURE CASE—A LIGHT IN THE DARK 
CONTINENTT 


By WittiaM C. NULTON, Pittsburg, Kansast 


“At the first sound of a new argument over the United States Constitution 
and its interpretation the hearts of Americans leap with a fearful joy. The 
blood stirs powerfully in their veins and a new lustre brightens their eyes. 
Like King Harry’s men before Harfleur, they stand like greyhounds in the 
slips, straining upon the start.”" 


Once again there has come such a situation to the American people. This 
time the case is that of Youngstown Sheet and Tube Co. v. Sawyer and the 
issue is that of the proper exercise of Executive power. Behind that single issue 
is the whole problem area attendant to the division of powers under the 
American Constitutional system. Unlike the French system of inherent Execu- 
tive powers to legislate, the theory behind Anglo-American law is that only 
the elected representatives of the people are vested with the power to legislate. 
This theory was given form under the American Constitution of 1787, when 
with the example in the English King, George III, of unbridled Executive power 
before them, the framers established a system that seemingly delimited the 
power of the Executive from any legislative function by a specific division of 
powers between the Legislative, Executive, and Judicial branches. In line with 
this division of power there was, again unlike the French system, no specific 
Constitutional provision as to any inherent powers of the Executive to legislate. 


Although in theory the system established under the Constitution was one of 
a division of powers, there has nonetheless subsequently developed an inter- 
pretative idea that the Executive under the government established by the 
Constitution possesses certain inherent powers, the most notable of which is 
the power to perform certain acts of an almost legislative nature. The reasons 
for the development of this idea are twofold. In the first place, the language 
of Article II of the Constitution itself, dealing with power grants to the Execu- 

+A term paper for American Constitutional Law, University of Kansas. 
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tive Department, is vague and indefinite, especially when contrasted with the 
more definitive limits given to the Legislative Department by Article I, and to 
somewhat the same degree, to the Judicial Department by Article III. In the 
second place, the urgency or presumed urgency of a situation has occasionally 
brought the Executive Department head, the President, to exercise certain 

ers not prescribed to the office. Such is the actual situation that one 
writer has characterized the powers of the Executive Department under the 
American Constitution as a sort of “dark continent,” whose boundaries are 
still undetermined.’ 


Associated with the development of this idea of inherent Executive power 
have been certain personages prominent in American historical life. One of the 
foremost early individuals connected with the idea was the nationalistic cabinet 
member, Alexander Hamilton. In his essay, Pacificus, published in 1793 
Hamilton contended that enumeration of Executive powers, unlike that of 
Congressional powers, was not restrictive, was intended for mere emphasis only, 
and did not exclude other inherent Executive prerogatives. Probably the fore- 
most subsequent exponent of the inherent Executive power was Theodore 
Roosevelt, who embodied it within his “Stewardship” doctrine. As he himself 
put it, “The Executive power is limited only by specific restrictions and pro- 
hibitions appearing in the Constitution or imposed by Congress under its con- 
stitutional powers,” and, “I would deny that what was imperatively necessary 
for the Nation could not be done by the President unless he could find some 
specific authorization for it.” 


The Court's interpretations of the idea of inherent Executive power have 
varied, although a benign attitude toward it has been the generally evolving 
procedure. This has come about through Court approval of broader and still 
broader Executive power usages. Though a 1921 decision in United States v. 
Western Union, 272 Fed 893, 2d Cir. (1921) repected the contention that 
the President possessed inherent power to legislate in the public interest, the 
other instances in which the Court has underwritten broad exercise of the 
Executive powers brings one to conclude that the only reconciliation possible 
is that the Court does not regard exercise of Executive powers in certain cir- 
cumstances as truly legislative in nature. Specific instances in which the Court 
has undertaken to approve a broad exercise of the Executive power have been 
fairly numerous, although certain representative cases will indicate the pattern. 
As to what circumstances justify fuller usage of the Executive power, the 
Court in the Prize Cases, 2 Bl. 635 (1863) in effect endorsed a temporary 
Presidential dictatorship when the country is engaged in war, this being a 
further development of the concept advanced in Brown v. United States (1814) 
that a formal declaration of war constitutes a broad grant of authority to the 
President. United States v. Curtiss-Wright Export Corp. 57 S. Ct. 216, pro- 
vided that a strict limitation upon Congressional power delegations to the 
President in internal affairs did not apply upon delegations of power in 


2. Revue du Drow Public, ‘The Executive in the United States in War Time,” Garner, (1918) (quoted in 
Bar Review, 30, May, 1952, at page 470.) 
3. Autobiography, Theodore Roosevelt, (1927) at page 57. 
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external affairs, with a further intimation that in external affairs the President 
might act without Congressional authorization, but not counter to an Act of 
Congress. The possession of an inherent Executive removal power was upheld 
in Meyers v. United States, 272 U.S. 522 (1926), although the decision in 
Humphrey's Executor v. United States, 295, U.S. 602 (1935) limited this re. 
moval power to Executive Department employees. Congressional acts per. 
mitting the President administrative discretion in applying such acts seem to 
have constituted a relinquishing to the President of the rudiments of a legis. 
lative power, but such acts have been upheld, first in Field v. Clark, 143 US. 
649 (1892), with Buttfield v. Stranahan, 192 U.S. 470 (1904) and United 
States v. Grimaud, 220 U.S. 506 (1911) also approving and supporting 
Presidential exercise of minor policy making functions and Executive usage 
of administrative rulings having the force of law, respectively. Also, in-effect 
Congressional authorization for any Executive action has been held to be 
achieved by a subsequent Congressional ratification in United States v. Russell, 
20 L. Ed. 476 (1871) and by a long continued acquiescence of the Congress 
in United States v. Midwest Oil Co., 236 U.S. 459 (1914). 


Of course, these decisions and certain others made by the Supreme Court, 
although giving much insight into what is approved as a valid exercise of 
Executive power, have nonetheless left untouched by judicial determination 
certain situations in which exercise of Executive powers might be made. And 
one of the most difficult of these situations was that of the exercise of inherent 
Executive power in dealing with an emergency when the nation was not 
formally at war and when there was no statutory authorization, the exercise 
of Executive power, even to the seizure of property, when justified by existing 
statute having been previously upheld in United States v. Montgomery Ward, 
150 F. 2d 369, 17 Cir. (1945). 


This then was the intial contribution of the cases growing out of a per- 
formance by Commerce Secretary Sawyer of President Truman’s directive for 
seizure of certain steel companies on April 9, 1952—the first clear test in the 
courts of Presidential action in seizing property outside of a theater of military 
operations without statutory authority. 


The actual decision in Youngstown Sheet and Tube Co. v. Sawyer was 
against this particular action of the President in exercising supposed inherent 
powers of the Executive. Probably, the strongest attack upon this Presidential 
exercise of power was made by District Court Judge Pine when he stated, in 
issuing a preliminary injunction against the seizure, “Neither singly nor in the 
aggregate do (provisions of Article II) grant the President, expressly or im- 
pliedly. . . . the ‘residue of power’ or ‘inherent’ power which authorizes 
him, . . . to take such action as he may deem to be necessary, . . . whenever 


in his opinion an emergency exists requiring him to do so in the public interest 
. . . the president can exercise no power which cannot be fairly and reasonably 
traced to some specific grant of power or justly implied and included within 
such express grant as proper and necessary to its exercise.”* And the majority of 


4. Youngstown Sheet and Tube Co. v. Sawyer, 103 F. Supp. (D.C.) at page 573 (1952). 
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the Supreme Court agreed that this particular instance of the exercise of inherent 
Executive power could not be upheld. The reasonings behind the majority 
decisions against seizure were varied, that being in part apparently necessitated 
by the failure of the government attorneys to rely upon any single justification 
for the seizure. 

One justification advanced by the government in defense was that the 
President could act due to the absence of a Congressional grant or denial of 
authorization. This argument was met face on by Mr. Justice Jackson in 
reminding the government of the existence of three statutory policies incon- 
sistent with the seizure procedure in question. Reference was also made, by 
Mr. Justice Clark, to the decision in Little v. Barreme, 2 Cranch 170, 2L. Ed. 
243 (1804) which had invalidated an action counter to a Congressional pre- 
scription of action. The three statutory policies established by Congress which 
were cited as invalidating seizure through non-compliance therewith, were the 
Labor Management Relations Act of 1947, the Universal Military Training 
Act and the Defense Production Act. In pointing up the lack of compliance 
with the Labor Management Relations Act (popularly called the Taft-Hartley 
Act), it was shown how one purpose of this Act was against the usage of 
seizure, this purpose being indicated by reference to the overwhelming re- 
jection of a seizure prescription amendment when the bill was being considered 
and to the Senate Report accompanying the bill which had explained that the 
President was to seek of Congress any legislative authority for seizure. As to 
the government's contention of in-effect compliance with the Labor Manage- 
ment Relations Act, the majority, speaking through Mr. Justice Burton, in- 
dicated that even if such were the case, there was still no provision in this Act 
authorizing seizure. Perhaps an additional argument that could have been used 
in refutation of any in-effect compliance was that in addition to an 80-day 
strike postponement, the Labor Management Relations Act also prescribes in 
Sections 176-180, a secret ballot on the employer’s final settlement offer before 
the President may even seek Congressional action. As to any compliance with 
the Universal Military Training Act, the Court majority merely pointed out 
the failure of the government to place orders with the seized companies pur- 
suant to the Act, a prerequisite to seizure under the terms of Section 18 of this 
Act. Any compliance with the seizure procedure under the Defense Production 
Act was also negated by the Court in that the government had not instituted the 
condemnation proceedings requisite to compliance with Section 201 (b) of 
that Act. Although the government by the Solicitor General had denied 
especial efforts at justification by existing Congressional authorization, the 
Majority of the Court continued to refute any such justification, concluding the 
refutation by indicating by reference to a Senate Report that no such authoriza- 
tion was given by the Wage Stabilization Board established through amend- 
ment to the Defense Production Act. 


With regard to any justification due to the absence of a Congressional denial 
of authorization, the Court, besides referring to the denial of seizure authority 
indicated incident to discussion of the Labor Management Relations Act, 
teferred to the denial indicated in Congressional action contemporary to the 
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seizure, particularly the Congressional negation of any authority for seizure 
possibly construed from certain Executive statutes which they were then ex. 
tending and the prohibition on usage of any contemporary appropriations to 
enforce seizure. One final possible justification related to the matter of Cop. 
gressional authorization, though mentioned in the government briefs, was not 
considered in the decisions of either the majority or dissenting Justices. That 
justification had been based on reasoning of Hurley v. Kincaid, 285 U.S. 95 
(1932), in which the Court held that government failure to comply with 
statutory taking procedures did not justify injunctive relief when recovery could 
be had in action for damages. 


Another Majority attack was leveled on Mr. Truman’s justification that he 
had acted to forestall an emergency until Congress could act. This was accom. 
plished by pointing out that the Korean aspect of the emergency had been 
present for some time and the President had never seen fit to ask Congress for 
the power of seizure, and by pointing up the President’s message to Congress 
after the seizure had been accomplished that “I do not believe that immediate 
Congressional action is essential.” 

The government placed a great deal of reliance upon certain generic 
powers accorded the President under Article II in attempting to justify his 
action. In addition to the broad grant of the Executive Power to the President 
by Section 1, they also relied upon Sections 2 and 3, which constitute the 
President as Commander-in-Chief and provide that he shall take care that the 
laws are executed, respectively. As to the supposed powers emanating from the 
grant to the President of the Executive Power, so overzealous were the govern- 
ment attorneys in proclaiming that it “constitutes a grant of all the Executive 
powers of which the Government is capable,”® and that it is “unlimited except 
by the ballot box and impeachment,” that President Truman found it neces- 
sary to personally concede that the powers of the President were derived from 
and limited by the Constitution. A judicial criticism of such an attitude of 
unlimited powers was given by Mr. Justice Jackson in his reasoning that if 
such were actually the case, then the forefathers had gone to a lot of bother to 
enumerate certain specific grants of power. 


The designating of the President as Commander-in-Chief was not heavily 
relied upon by the government in their defense, the Solicitor General disclaim- 
ing any reliance upon powers flowing from a state of declared war. But, in 
turn the Majority declined to let the fact that there was no formal war at the 
time of the decision be the sole refutation of the possible justification on the 
basis of the Commander-in-Chief designation. Instead, they boldly attacked it, 
pointing out that the Constitution in Article I, Section 8, places in Congress 
the primary responsibility for supplying the armed forces, and that such latitude 
of interpretation of this designation can not be afforded as to permit its inward 
turning, not because of rebellion, but because of a lawful economic struggle 
between industry and labor. 


5. Comgressional Record, m, Aoeil 2 1952, at page 3962. 

6. Solicitor General's cited in hearing, Youngtows Sheet and Tube ¢ Sawyer, op cit, at 873. 
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Thus, did the Court touch upon what is a major problem in the matter of 
the possible validation of the exercise of inherent Executive power, namely, 
what constitutes an emergency? The importance of this problem is realized 
in a consideration of the decisions of the Court, as in Mitchell v. Harmony, 14 
LEd. 75 (1847) and United States v. Russell, 20 L.Ed. 476 (1871) that in 
times of emergency the Executive power may be validly extended, even to the 
seizure Of property. As to any test of what constitutes such an emergency, 
those cases set forth that the danger must be within a theater of military opera- 
tions, though Mitchell v. Harmony states that the lawful exercise of the power 
depends upon the particular circumstances attendant to its exercise. But such a 
pronouncement affords no exact determination of the problem, particularly 
when “In these perilous times an air fleet poised or being readied on the banks 
of the Volga could well be interpreted as more immediate and impending a 
danger than was true of the grey clad cavalry patrols of Jeb Stuart reconnoiter- 
ing to the north of Washington”® (when Lincoln's seizure of the telegraph and 
railroad lines was thought valid). 


The provision that the President shall see that the laws are faithfully executed 
was seized upon by the government as a definite justification for the exercise 
of the Executive power. Their reasoning avoided reliance upon the execution 
of any particular law, but developed the idea that the President may validly act 
to protect a mass of legislation without any specific statute authorizing such 
action. This reasoning was supported by citations to two previous Supreme 
Court decisions, In re Neagle, 135 U.S. 1 (1890), and In:re Debs, 158 U.S. 
564 (1895), in which such reasoning was originally approved. As to what 
constituted this “mass of legislation,” Mr. Chief Justice Vinson determined that 
it was represented by the numerous laws and treaties relative to the national 
defense and anti-inflation policies. In refuting this reasoning Mr. Justice Frank- 
furter quoted a dissenting opinion of Mr. Justice Holmes: “The duty of the 
President to see that the laws be executed is a duty that does not go beyond 
the laws.”? In addition, Mr. Justice Black cited Article I, Section 8 of the Con- 
stitution which provides that the Congress shall make all laws necessary to carry 
into execution the powers vested by the Constitution in any officer of the 
government, while Mr. Justice Jackson balanced the right of seizure power 
based on execution of laws clause against Fifth Amendment provision that no 
person shall be deprived of property without due process of law. But with such 
a varied and scathing attack the Neagle and Debs reasoning of Executive 
powers emanating from the execution of a mass of legislation emerged remark- 
ably unscathed. Admittedly the facts in the Neagle and Debs cases were not 
similar enough to this case as to justify deciding this case on that basis. But the 
realization remains that this case has not been noticeably successful in over- 
turning the Neagle and Debs argument. 


A final justification for the exercise of Executive power advanced was based 
upon historical precedents of similar Executive actions. Previous instances of 
such action that were available to the government attorneys, though not all 
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were mentioned in the decisions, included: The War of 1812 seizures of 
property in Baltimore, as well as the more famous seizing by Andrew Jackson 
of the cotton bales for the breastworks of New Orleans; the oft-mentioned 
seizure by Lincoln of the telegraph and railroad lines between Washington and 
Annapolis; the Emancipation Proclamation by Lincoln; Cleveland's usage of 
troops in Chicago Pullman strike; Wilson’s seizure of Smith and Wesson Co. 
in 1918, apparently without following statutory seizure procedure then in 
effect; President Franklin D. Roosevelt’s pre-Pearl Harbor seizures of three 
plants; and Roosevelt's seizures of twelve plants prior to passage of authorizing 
War Labor Disputes Act. In addition to citing certain of these and other in- 
stances of Presidential action, generally without specific authorization, the 
attorneys for the government also cited the attendant precedents of Congres. 
sional or judicial approval of such actions, as: The feeling of a mere affirming 
of any existing power expressed in debate on authorizing statute for Lincoln's 
telegraph and railroad seizures; the rejection as unnecessary of legislation 
designed to approve President Franklin D. Roosevelt's seizure of the coal mines 
and certain California facilities of North American Aviation; the Congressional 
Committee validation, after concluding no statutory authorization, of Roose- 
velt’s seizure of Montgomery Ward; the upholding in United States v. Midwest 
Oil Co., 236 U.S. 459, 35 S. Ct. 309, 59 L. Ed. 673, of President’s action in 
withdrawing public lands from sale, and act on counter to existing statute; the 
disapproval by a Court of Appeals of a lower court’s denial of seizure power 
apart from express statute in United States v. Montgomery Ward, 7th Cir., 
150 F. 2d 369 (1945); and the District Court upholding, in Ken-Rad Tube 
and Lamp Corp. v. Badeau, D. C. W. D. Ky., 55 F. Supp. 193, of seizure power 
with or without express statute, though statute was existent in case. 


The rejection of this justification was threefold. First, the Majority cited 
countering precedents, as instances in which Presidents asked for Congressional 
authorization before acting, specifically; Wilson’s request for authority to arm 
merchant ships; Franklin D. Roosevelt’s inaugural speech request for Congres- 
sional authorization of power to control economic emergency; and Roosevelt's 
request of Congress for authority for him to seize foreign vessels refuged in 
United States harbors prior to our entry into World War II. Secondly, the 
majority of the Court indicated that many of the precedents cited were not 
applicable, since they occurred in wartime as Lincoln's actions and Roosevelt's 
seizures of Ken-Rad Tube and Lamp Corp. and Montgomery Ward, or under 
expressed statutes authorizing action, as in Roosevelt's seizure of North Ameri- 
can Aviation Corp., which also had the further impelling factors of a Com- 
munist-led insurrection as well as government property in jeopardy. Also, Mr. 
Justice Frankfurter points out that such precedents as cannot readily be dis- 
posed of as dissimilar, such as Franklin Roosevelt's three pre-Pearl Harbor 
seizures, do not add up to an overriding number of precedents. Thirdly, the 
refutation of any justification on precedent is made by Mr. Justice Black's 
reasoning that even if similar precedents have occurred in the past, that is no 
indication that this particular exercise of Executive power should therefore 
be validated. 
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In conclusion, although the decision in this case goes against the exercise 
of supposed inherent Executive power, this case has not conclusively settled 
for all time the exact extent of the Executive power. This is the only conclusion 
to be made when you consider the varying opinions of the Majority Justices, 
and especially the decisions of Justices Burton, Frankfurter, Jackson, and Clark. 
The first three of these give definite indications that their decision on inherent 
Executive powers were made only on the particular facts of this case, where 
there was a specific Congressional provision as to how such situations were to 
be met and where there was no imminent threat of invasion. The implication 
gained from these three Justices’ opinions is that they are not yet ready to state 
what their decision would be in a case in which the Executive had exercised 
powers without any statutory provision authorizing a procedure. But Mr. 
Justice Clark is not nearly so hesitant. Indeed, he determines, obiter dictum, 
“.. . that in the absence of (Congress laying down specific procedures to deal 
with the type of crisis confronting the President,) the President’s independent 
power to act depends upon the gravity of the situation confronting the na- 
tion. 

As to whether Mr. Justice Clark’s reasoning for the President possessing 
inherent powers where there is no statutory provision, a reasoning, incidentally, 
substantiated by the similar rationale in such widely separated Supreme Court 
decisions as Little v. Barreme, 2 Cranch 170, 2 L. Ed. 243 (1804) and Dean 
Milk Co. v. Madison, 340 U.S. 349 (151), will be affirmed in the future, we 
can not be remotely sure. 


For it now seems that the idea of inherent Executive power has developed 
to a stage, in view of the implications derived from certain Majority opinions 
in the Steel Seizure cases where its possible future acceptance in a yet broader 
sense will be dependent upon, in the words of Mr. Justice Jackson, “the im- 
peratives of events and contemporary imponderables rather than on abstract 
theories of law.”" 


10. Youngstown Sheet and Tube Co. v. Sawyer, op cit, at page 884. 
11. Ibid., at page 871. 


WELCOME TO THE NEW LAWYERS 


In February, 1953, forty-four successful candidates for admission to the bar 
took their oath before the Supreme Court at Topeka. The Executive Council 
of this Association believes there is a need for liaison between the new attorneys 
who are still seeking associations or other opportunities and those established 
lawyers who desire to offer same or have knowledge thereof. For this purpose, 
lawyers are urged to make use of the Association’s office by forwarding per- 
tinent information to John W. Shuart, Executive Secretary, 522 Garlinghouse 
Building, Topeka, Kansas. 

The names and addresses of these admissions were as follows: 


Name Address School 


George W. B. Haley 1200 Everett, Kansas City Arkansas U 
Stevhen J. Dolinar 6239 Leavenworth Rd., Kansas City Univ. of K. C. 
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Name Address 


Bancroft M. Tapp 2700 W. 73rd, Prairie Village 

Edgar W. White Elkhart 

Everett Caselman, Jr. Hgs. 3345 T.T.W., c/o Wing Legal Office, Chanute 

AF Base, Rantoul, Illinois 

James R. Lenge 2509 W. 50th Place, Kansas City, Missouri 

Robert L. Bates 1906 Clay, Topeka 

Bernard D. Frigon* 2308 Duncan Drive, Topeka 

Don E. Brown Rossville 

Paul R. Conrad 701 Jackson, Topeka 

Richard W. Holmes* 523 Beacon Bidg., Wichita 

Scott R. Traylor 1308 S. Fremont, Springfield, Missouri 

James G. Shaw* 1001 E. Sth Sereet, Galena 

Loren M. Weltmer* Mankato 

Zillman P. Sheldon Sabetha 

Ray H. Calihan, Jr. Garden City 
Pleasanton 
Route 2, Pittsburg 

Kenneth I. Loy 504 S. Georgia, Pittsburg 

Maurice P. O'Keefe, Jr. 203 E. Laramie, Atchison 

John E. Weckel 725 Highland, Salina 

James L. Berlin 1630 Maple, Twin Falls, Idaho 

Duane C. Morrow 1208 Connecticut, Lawrence 
Louisburg 
Orrawa 
2905 Waverly, Kansas City Univ. of K. C. 
Stockton Washburn U. 
710 W. 8, Topeka Washburn U. 
Route 8, Topeka Washburn U. 
Harveyville Washburn U. 
3115 Sena Drive, Topeka Washburn U. 
Parsons Washburn U. 
1008 Pattie, Wichita Kansas U. 
1605 Washington Blvd., Kansas City Kansas U. 
Ellsworth Kansas U. 
Box 454, Pittsburg Kansas U. 
836 Mississippi, Lawrence Kansas U. 
909 Topeka, Topeka Washburn U. 
840 Cleveland, Wichita Kansas U. 
110 N. Juliette, Manhattan Washburn U. 

James Myron Caplinger Greensburg Washburn U. 

Eugene Taxman 2411 W. 77, Kansas City, Missouri Missouri U. 

Donald H. Sharp 1197 Warren, Topeka Michigan U. 

Edward L. Moore 638 N. Water, Wichita Indiana U. 


* Members of the Bar Association of the State of Kansas. 


KANSAS CONSTITUTION NEEDS REVISION 


By FRED ROBERTSON 


Of the Kansas City, Kansas, Bar 


In 1951 the Kansas City Star had an editorial on “The Forgotten Kansas 
Charter.” There it said, “That the 1859 document (constitution) needs such 
revision, there can be no doubt.” Then the Star cited many defects in the con- 
stitution and a number of the provisions of it which for many years appear to 
have been completely ignored by the governors and legislatures of our state. 


Before the Star’s editorial, but after I had completed over fifty years of active 
practice of the law in Kansas, I felt so keenly the need of a revision of the con- 
stitution that I indulged in a bit of drudgery preparing a collection of some of 
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those defects and some of the old barnacles adhering to it and sent the manu- 
script to our then governor. I got no encouragement from him whatever. Later 
this manuscript, I learned, had been given a resting place where it was gathering 
dust. I finally recovered it. 


Seeing a statement in a newspaper a few days ago that the present Kansas 
Legislature should take steps toward a constitutional convention, I concluded 
to write a little about it. No state has a more loyal population than Kansas. 
After having lived in Kansas sixty-seven years, I can testify to that. If our 
people really knew and understood how badly their constitution needs revision, 
they would favor it to a man. 


Was it a good one in 1859 at its beginning? Yes, considering conditions as 
they were then, it was a good piece of work. When the old war ship Consti- 
tution became so famous it was of great service to our country, but now it is 
outmoded. It has many fond memories attached to it but has been laid aside; 
it is today in the Boston Navy Yard. 


Our constitution is today one of patchwork. To list and describe its defects 
would make an article too long for the average reader. That one feature makes 
it difficult to get the voting population interested. If the present legislature 
should give the public a chance to consider and vote on it, then they could 
have two years in which to learn the facts and decide for themselves. 


I will give you a few samples. It is a fantastic thing for the cities of this 
state which have school systems and school superintendents of their own to 
have a hand in voting on who shall be the superintendent of the country schools. 


In the light of the present day conditions, it is certainly unwise that a sheriff, 
as well as a county treasurer, can have only two terms (4 years) in succession. 
People have come to recognize the advisability of keeping their competent 
county officers. That has become a matter of good business as well as good 
politics. 

For barnacles, I give you a couple of samples. One section recognizes the 
fighting of duels; another article provides that money paid for exemption from 
military duty shall be accepted for public use. 


There are many people in Kansas who feel that the governor’s term should 
be four years and not succeed himself. It is believed by many that under the 
present constitution the governors put in too much time and energy in their 
first two year term “building fences” for the second term. 


Many feel there should be an opportunity for discussion and airing of what 
is sometimes called the “crazy quilt of finance and taxation” in Kansas. This 
general subject would likely become very interesting but it seems to me it 
could be a very wholesome and informative thing. Our various codes on bank- 
ing, insurance, corporations, estates, criminal procedure (except civil proced- 
ure), and likely some others, have been so carefully prepared over the years 
that they will not come in for much attention. 


Personally, the writer, who as a state senator was one of those who in 1909 
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put through the Kansas Civil Code and who in later years had a hand in making 
the present Federal Rules, both Civil and Criminal, does not hesitate to say 
that our Kansas Code of Civil Procedure could be a better instrument for the 
prompt and fair administration of justice if it were modified to conform more 
nearly to the present Federal Civil Rules of Practice. 


The constitutional provisions for said codes could well be studied with a 
view to possibly broadening or narrowing them for their several special pur. 
poses. 


LAW LISTS BY A.B.A. COMMITTEE 


The American Bar Association’s Standing Committee on Law Lists revoked 
the certificate of compliance issued September 15, 1951, to Central Guarantee 
Company, Inc., 141 Jackson Boulevard, Chicago, covering its March, 1952, 
edition of “Corporation and Administrative Lawyers Directory.” This com- 
pany’s name was omitted from the roster of law lists and legal directory sent 
to your Bar Journal Editor on December 30, 1952. However, this action does 
not affect the certificates issued to the same company for “Recommended Pro- 
bate Counsel” and “International Trial Lawyers.” 


The Law Lists approved by the American Bar Association Committee were 
printed in the May, 1952, issue of the Journal of the Bar Association of the 
State of Kansas on pages 335 and 336. 


Under “Insurance Law Lists,” the following new listing appears in the A.B.A. 
Committee’s 1953 editions: 
Hines Insurance Counsel 
Hines Legal Directory, Inc. 
38 South Dearborn Street 
Chicago 3, Illinois 


David J. Hayes, Chairman of the A.B.A. Committee on Law Lists states: 


“In the examination of law lists, the Committee does not concern it- 
self with the probable productivity or value of a law list to a subscriber, 
but does concern itself with whether the publisher of the list has complied 
with the Rules and Standards as to Law Lists of the American Bar Asso- 
ciation. A certificate of compliance is not issued to a publisher unless 
the publication meets the Committee’s standards. 


“The Committee will be pleased to receive and will promptly reply to 
inquiries from your members relative to law lists, even though such law 
lists may not be on the roster of law lists that have received the Commit- 
tee’s approval for 1953.” 





RECENT ADDITIONS TO THE STATE LIBRARY 


RECENT ADDITIONS TO THE STATE LIBRARY 


Appleman, John A., ed. Successful jury 
trials—a symposium. Bobbs-Merrill, 
c. 1952. 


Bartlett, Samuel E. Kansas probate law and 
practice. Rev. ed., 5 vs. Vernon, c. 
1953. 


Commerce Clearing House, Inc. Work- 
men’s compensation law reporter (a 
loose-leaf service). 


Cooper, Frank E. Administrative agencies 
and the courts. U. of Mich. Law School, 
1951. 


Guttmacher, Manfred S. and Weihofen, 
Henry. Psychiatry and the law. W. W. 
- Norton, c. 1952. 


Kutak, Jerome F. Principles of claim ad- 
justing. Callaghan, 1950. 


Lavery, Urban A. Federal administrative 
law—its practice and application. 
West, 1952. 


Little, Paul. Federal income taxation of 
partnership. Little, Brown, 1952. 


Michigan University. Law School. Legis- 
lative Research Center. Current trends 
in state legislation, 1952. U. of Mich. 
Law School, 1952. 


Michigan University. Law School. Summer 
Institute of International and Com- 
parative Law. Lectures on the law and 
labor-management relations, U. of 
Mich., 1951. 





Lectures on taxation of business en- 
terprise. U. of Mich., 1952. 





Lectures on atomic energy—industrial 
and legal problems. U. of Mich., 1952. 


Moreland, Roy. Law of homicide. Bobbs- 
Merrill, c. 1952. 


Murray, Pauli, ed. and comp. States’ laws 
on race and color; and appendices con- 


taining international documents, fed- 
eral laws and regulations, local ordi- 
nances and charts. Woman's div. of 
Christian Service. Board of Missions 
and Church Extension. The Methodist 
Church. c. 1951. 


Oakes, Curtis M. Standard oil and gas 
forms. Thomas, 1952. 


Oil and Gas Reporter, ed. by Southwestern 
Legal Foundation. (select cases, stat- 
utes and administrative rulings in the 
field of oil and gas law). 4 issues per 
year. Matthew Bender, v. 1, no. 1, 
1952. 


Parker, Reginald. Administrative law. 
Bobbs-Merrill, c. 1952. 


Ploscowe, Morris. Sex and the law. Pren- 
tice-Hall, c. 1951. 


Prosser, William L. The judicial humorist. 
Little, Brown, 1952. 


Rabkin, Jacob and Johnson, Mark H. Cur- 
rent legal forms with tax analysis. v. 3. 
Matthew Bender, 1952. 


Richards, George. Law of insurance in all 
its branches. . . Sth ed. by Warren 
Freedman. 4 vs. Baker, Voorhis, 1952. 


Schweitzer, Sydney C. Trial guide. 3 vs. 
Baker, Voorhis, 1948. 


South Carolina Code of Laws, 1952. 8 vs. 
Michie, 1952. 


Stephenson, Gilbert T. Drafting wills and 
trust agreements—administrative pro- 
visions. Little, Brown, 1952. 


Utah Code Annotated, 1953. 10 vs. Allen 
Smith, c. 1952. 


(Books may be borrowed from Kansas 
State Library for limited periods of 
time, and will be mailed upon re- 
quest. ) 
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PRELIMINARY REPORT OF PUBLIC RELATIONS 
COMMITTEE 


Assuming that good public relations is the faculty of being good and getting 
credit for it, it is a long and continuous process. Assuming further than in the 
past lawyers’ public relations have not been good, then the reason must be 
sought. If they have not been good, then the cause necessarily must rest with 
lawyers. Either the lawyers have been too smug or indifferent in their rela- 
tions with the public, leaving the public uninformed and dissatisfied with 
lawyers, law practice and procedures, or, lawyers, law practice and procedures 
have not kept pace with the times. Perhaps the results can be sustained on both 
grounds. In either event a change seems logical and necessary for better public 
relations. A program for such a change was instituted by the Bar Association 
of the State of Kansas three years ago, and has been making some slow and 
steady progress. At least the individual lawyer is becoming conscious of a 
need and the bar association is becoming organized for development of a 
' program. As more interest and initiative in and on behalf of the program is 
engendered among lawyers the results with the public will become more 
apparent. The public relations of lawyers will improve only as lawyers improve 
themselves and their profession, and inform the public as to the law and its 
processes and the nature and quality of legal services to be expected. 


There may be certain legal rules against repetition. However, repetition as 
to a public relations program seems necessary. How else may lawyer interest be 


created and a public relations attitude be achieved? General recognition and 
acceptance of the basic principles of our program must be obtained. Last year 
we called attention to The American Bar Association’s six-point prescription 
for bar associations. We now desire to again set forth four of those points as 
particularly applicable to our own program: 


“Improve the administration of justice, so as to insure fair and im- 
partial adjudication of cases, and their speediest disposition consistent 
with justice. 

“Educate the lawyer as to his own individual responsibility to the 
community, to his clients, and to his fellow-lawyers, and afford him 
the opportunity to continue his legal education. 

“Educate and reeducate the public as to the significance of law, 
lawyers and courts, and the indispensability of each to the preserva- 
tion of the American form of society and government. 

“Handle all grievances against lawyers promptly and efficiently, 
and impose disciplinary action, including disbarment, where such 
action is warranted. Ultimately provide for reimbursement of clients 
who have suffered embezzlement at the hands of any lawyer.” 


Our own program from the beginning has stressed less legal delays, more 
formality and dignity in the courts, improvement of legal procedures, news- 
paper, radio and miscellaneous publicity for the education of the public. In the 
last year we have made provision for small law courses to be offered in the high 
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schools and junior colleges. We distributed to each lawyer within the state a 
pamphlet on client relations and have continually urged legal institutes and 
similar forums for the education and reeducation of lawyers. We have provided 
the preliminary groundwork and advocated the organization of speakers’ bu- 
reaus in every local bar. If acceptance of an equal or better program may be 
more readily had with less repetition, we welcome suggestions. Frankly, our 
experience has been that the public is more ready to accept better public relations 
with lawyers than are lawyers ready to create and promote better public relations 
for themselves. 


During the past year the committee has endeavored in a small way to improve 
lawyers’ relations with the press. It provided and paid for a four-inch, two 
column, informational advertisement as to lawyers’ services in every daily and 
weekly newspaper in the state. Two radio stations, KXXX, Colby, and KJCK, 
Junction City, have completed the series broadcast of “True Legal Dramas.” 
Station KSEK, Pittsburg, KLKC, Parsons, and KSDB-FM, Kansas State College, 
Manhattan, are currently carrying the program and several other stations are in 
prospect. Quite recently “Bar Briefs,” a series of short articles illustrating legal 
problems and lawyers’ services, have been released to newspapers and wherever 
lawyer cooperation has been obtained the newspapers are using the releases. 
The Cherokee County Bar Association, under the leadership of Judge Jerome 
Harman, has completed a series of similar articles entitled “You And The Law.” 
These were published in every paper in Cherokee County without expense to 
the bar and have proved to be of considerable public interest. The articles are 
available to other local bars who may desire a similar project. The Cherokee 
association also conducted a very worthwhile essay contest in the public schools 
on the subject “Why Freedom Depends Upon Government Under Law.” Such 
a contest is recommended to each local association. Our pamphlets are being 
distributed by various banks, trust companies, veteran’s organizations and insur- 
ance companies. The Independence Bar Association has obtained much favor- 
able local publicity through its combined speakers’ bureau and school program. 
Manuals of the speakers’ bureau and school program have been sent to every 
local bar association in the state and to many individual lawyers. The following 
local bars have set up speakers’ bureaus and distributed to the public invitational 
pamphlets thereon: 

Barton County, Montgomery County, Crawford County, Wyandotte County, 
and other counties. 

The following local bars have secured the cooperation of their school author- 
ities in putting our school program in operation: 

Montgomery County, Kingman County, Cherokee County, Wyandotte County, 
Harvey County, and other counties. The Topeka Bar Association is assisting 
in a legal aid office. 

We know of no more efficient and constructive way of improving lawyers’ 
public relations than by the use of a little individual enthusiasm in organized 
speakers’ bureaus and school programs. 

Our profession’s position seems somewhat comparable to that of a soap 
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manufacturer going into production of detergents. Publicity is important and 
at a price relatively easy to obtain. Quality of product, however, is an essential 
and difficult to secure. If it chafes the hands, blotches the clothes, or fails to 
remove dirt, no amount of publicity will produce sales. Laws and lawyers are 
inseparable. The one is debited or credited with the other. Justice delayed is 
often justice denied. Outmoded processes are irritants to the layman and lack 
of beneficial results deters litigation attempts. Legal delays are largely habit, 
custom, lethargy or some lawyers’ tendency to over commit their time. A single 
lawyer may be unable to speed up legal procedures appreciably, but one local 
bar with the cooperation of the lawyer on the bench can eliminate innumerable 
aggravating delays. Surely, lawyers, if they set their minds to it, can improve 
procedures and many of our laws. If justice, as a beneficial result of law and 
lawyers’ services, cannot be profitably obtained, then of course lawyers and our 
system of administration of justice has woefully failed. If nothing can be done 
by our profession to improve legal practices and procedures, and laws, then 
eventually laymen will attempt to do so. Incentive, however, certainly rests 
with the lawyers, and their self-preservation should produce an initiative. What- 
ever may be done or left undone, the public must be informed and provided 
an understanding of lawyers, law practices and procedures. If it understands, 
skepticism and fear will disappear, and confidence and trust will be engendered. 
To effect such a change the burden certainly rests with the legal profession. 
This, then, is the aim of your Public Relations program. 


In the fourth point of The American Bar Association’s prescription for bar 
associations, above quoted, it will be noted a suggestion that ultimately bar 
associations will provide for reimbursement of clients suffering from lawyer 
embezzlement. We understand the bar association of one Canadian province 
has already made such a provision. Kansans have always been noted for their 
pioneering qualities. We know of no more politic thing for our association 
to do than to express a confidence in the fidelity of our membership by under- 
writing any of their financial derelictions if and when they may occur. 


Bnee @fPe 


We renew all of our previous recommendations, and the following: 


I. Since the 1952 winter meeting of the State Association was a great success, 
WE RECOMMEND that an early fall or winter meeting be continued for the 
greater cooperation and coordination of all association committees. 


II. Since this Association has in one to three annual meetings adopted and 
approved of the following recommendations of this committee:. Less legal 
delays, uniform formality and dignity of procedure, procedural improvement, 
speakers’ bureaus and school programs, and since local bar action and acceptance 
thereof is necessary for the success of the program, WE RECOMMEND that the 
Committee on Local Bar Associations present this program to all local and 
district bar associations, and devise ways and means of securing their cooperation 
therewith. 


III. Since lawyers are the best qualified and should exercise the most in- 
fluence in securing improvement of laws and legal procedures, WE RECOM- 
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MEND that the Committee on Prospective Legislation invite and urge sugges- 
tions from all members of this Association for the improvement of laws and 
the legal procedures of this state to the end that greater individual interest 
may be stimulated, and after committee study and consideration all meritorious 
suggestions may be adopted and submitted for legislative enactment. 


IV. Since this Association in connection with its professional ethics policy 
should purge the dishonesty and underwrite the fidelity of its members, and 
since it would be most politic to do so, WE RECOMMEND that the Executive 
Council of this Association be authorized to promulgate a resolution of nature 
and import to achieve such object within reasonable limits. 


One suggestion as to the import of such a resolution has been made, as 
follows: 
Every person, being a client of any member of this Association, 
who shall suffer financial loss through the embezzlement or action- 
able fraud of such member, will be reimbursed for such financial 
loss to the extent of $1,000 by The Bar Association of the State of 
Kansas, as surety; such loss to be determined by the final determina- 
tion of any court of record of this state, or by the Executive Council 
of this Association. 


The committee desires to recognize and express its appreciation of the great 
amount of counsel and assistance given it by John W. Shuart, the Executive 
Secretary of this Association. The details he has handled have been more than 
any committee could perform and as publicity director and general association 
liaison he has been most efficient and helpful. 


EEE 
CHARLES L. HUNT 


Charles L. Hunt died February 23, 1953, in Concordia at 70 years of age. 
He was president of the Bar Association of the State of Kansas in 1925-1926. 
He had been in ill health for some time. 

Charles Hunt was born in Illinois and came to Kansas as a small boy when 
his parents moved to Logan county. His education was in the rural schools 
of that county and he later taught school. During this time he studied law in the 
office of Charles Kagey at Russell Springs. Mr. Hunt was admitted to practice 
in 1901. He went from Russell Springs to Salina to practice and in 1906 went 
to Concordia. 

Mr. Hunt was active in the affairs of the Bar Association of the State of 
Kansas. He was instrumental in the formation of the Kansas Judicial Council 
and served as a member from its inception in 1927 until 1942. He served as 
a member of the commission that wrote the Corporation Code, which was 
adopted in Kansas in 1939. 

Charles L. Hunt was always held in the highest regard by members of the 
bar and was an ideal and inspiration to many young attorneys who were 
materially assisted by his friendly advice and wisdom. 
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I sees 
IRVING M. PLATT 


Irving M. Platt, President of the Bar Association of the State of Kansas dur. 
ing 1938-1939, died in Junction City on February 25, 1953. He was 69 years 
old. He died after a short illness, having entered the hospital two days before 
his death, of a heart ailment. 


He served as a state representative from Geary County for four terms, and 
was elected state senator from this district in 1948. He did not seek reelection 
last year. Graduating from Washburn University law school in 1908, he 
started his law practice in Junction City. Mr. Platt served 15 years as city attor- 
ney and served as Geary County attorney for six more years. In 1934 he 
sought the Republican party nomination for state attorney general. He was a 
veteran of World War I. 


I. M. Platt was a former president of the Washburn Alumni Association and 
had long been active in alumni affairs of that school. An excellent athlete in 
college he had maintained his interest in athletics. He was currently a mem- 
ber of the board of trustees of Kansas State College endowment association 
and was a member of the Professional Ethics committee of the Bar Association 
at the time of his death. 


BERNARD L. SHERIDAN 


Bernard L. Sheridan died at his home in Paola, Sunday, December 28, 1952. 
He was president of the Bar Association of the State of Kansas in 1941-1942. 


Bernard Long Sheridan, son of John C. and Caroline Long Sheridan, longtime 
Paola residents, was born May 6, 1887, in Paola. He practiced law here forty- 
two years (since 1910) and was active in state and national politics through 
that long priod. He was senior partner in the firm of Sheridan & Bishop. 


Mr. Sheridan was admitted to practice in all courts, including the United 
States Supreme Court and the Treasury Department. He possessed a brilliant 
mind, was an indefatigable worker and a perfectionist, as attested by his high 
standing in the legal world, his record in the court room and his service to 
clients who came to him from all sections of the United States and all stations 
in life. 

During the first years of the Roosevelt administration he went to Washington 
to serve as member of the legal staff of the Reconstruction Finance Corpora- 
tion. In 1936 he served as a presidential elector from Kansas and was a dele- 
gate to the Democratic National Convention in Chicago in 1940. He was a 
veteran of World War I. 
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Preliminary 
ANNUAL MEETING PROGRAM 
Of The Bar Association of the State of Kansas 
Wichita, Kansas 
April 23, 24 and 25, 1953 


THURSDAY, APRIL 23, 1953 


10:00 a.m.—Registration—Lobby Lassen Hotel 6:00 p.m.—President’s Dinner for Officers 
12:00 noon—Executive Council Luncheon and and Executive Council—Walnut Room, 
Meeting—Lassen Hotel Lassen Hotel 
1:00 p.m.—Golf Tournament— 7:30 p.m.—General Brannon’s Dinner—Hotel 
2:30 p.m.—Tea and Style Show for Women Allis Ballroom 
—Petroleum Club, K.F.H. Building 


FRIDAY, APRIL 24, 1953 


8:00 a.m.—Registration—Lobby Lassen Hotel 12:00 noon—Law School Luncheons — Hotel 


9:00 a.m.—General Assembly — Hotel Lassen Broadview Ballroom 
Ballroom 2:00 p.m.—Section Meetings — Hotel Broad- 
Business Meeting view Ballroom 


11:45 a.m.—Recess Chairman—Charles E. Henshall, Chanute 


12:00 noon—Women’'s Luncheon and Enter- Bankruptcy Revisited—James L. Quinn, To- 
tainment—Hotel Allis Ballroom peka. 
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Automobile Insurance—John F. Hayes, Hut- 
chinson 


7:00 avin Annual Banquet—Hotel Ls. 
Some Problems Relating to the Perpetuation T oe ~_ ident Beryl R. 
and Determination of Oil and Gas Lease- ce eee Johnson 
hold and Mineral or Royalty Interests— Guest Speaker—Nyle H. Miller, Secretary of 
William I. Robinson, Wichita the Kansas State Historical Society, Topeka 


6:00 p.m.—Cocktail Hour — Colonial Room, —"Some Humorous High and Low Lights of 
Hotel Lassen. Host—Wichita Bar Ass'n. Kansas History” 
(by ticket only) 


SATURDAY, APRIL 25, 1953 


8:00 a.m.—Registration—Lobby Hotel Lassen 12:00 noon—Recess 


9:00 a.m.—Section Meetings—Hotel Allis 12:15 p.m.—Stag Luncheon—Hotel Lassen 
Ballroom Ballroom. Entertainment furnished by 

Chairman—Clark M. Fleming, Erie Wichita Bar Ass'n. 

Recent Developments in Tax Law—Oscar F. 2:00 p.m.—Business Session — Hotel Lassen 
Belin, Wichita Ballroom 

Professional Ethics—Herman W. Smith, Jr, 8:00 pm—Wichita Bar Show — Arcadia 
Parsons Theatre 

Estate Planning for Medium Sized Estates— 
Eugene P. Zuspann, Goodland 


WHY THIS ISSUE WAS DELAYED 


As announced in the November, 1952, issue of the JOURNAL, the annual 
meeting of the Association will be held a month earlier than previous meetings. 
For that reason the usual procedure of publishing the program announcements 
in the May issue of the JOURNAL could not be followed. For the same reason, 
the recommendations of the various committees of the Association which would 
have been available for the May issue are not printed in this issue, with the 
exception of the Preliminary Report of the Public Relations Committee, which 
appears herein on pages 254-257. Other current committee reports did not 
reach the editor in time for publication prior to the annual meeting. 


The change of dates for publication and issuance of the JOURNAL was given 
preliminary consideration by the Executive Council of this Association at its 
meeting in Wichita on October 10, 1952, but no definite decision was reached. 
The question as to including the proceedings of the annual meeting in the 
May issue instead of the August issue was discussed briefly by the Executive 
council upon request of your editor-in-chief. While no definite action was taken 
at that time, it would appear advisable to defer the publication of the next bar 
JouRNAL in order that the minutes may be printed at the earliest date possible, 
which would be in the May, 1953, issue. 

Apparently, the problems above discussed have not presented themselves 
since the Association embarked upon its policy of publishing quarterly journals 
in 1932. In other words, the May quarterly issue of the JOURNAL has always 
been published immediately prior to the annual meeting of the Association held 
the latter part of May each year. Since the recently established “UNIVERSITY 
OF KANSAS LAW REVIEW” in its first issue in 1952 adopted three of the same 
quarterly publication dates as the Journal of the Bar Association of the State of 
Kansas, it may be advisable for this association to consider changing to another 
quarterly publication date.—F. C. 
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COMMENT 
SURVIVABILITY OF THE RIGHT TO CONTEST PROBATE 


By EARL B. SHURTZ 


Modern will or probate contests were unknown at common law. The ec- 
clesiastical courts in either common or solemn form probated wills bequeathing 
both personalty and reality in the same instrument. But since common law 
courts refused to recognize realty probate in any form, valid testamentary devises 
reached past probate procedures, becoming effective at the death of the testator, 
and constituting muniments of title which were proved in ejectment or partici- 
pation suits in the manner of deeds.’ As statutory probate requirements replaced 


1. Crawfordsville Trust Co. v. Ramsey, 178 Ind. 258, 98 N.E. 177 (1912); see note, 129 A.L.R. 324 at 325. 
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ecclesiastical procedure and paralleled or replaced certain of the common law 
actions, new concepts and procedures drew realty and personalty together, and 
in many jurisdictions radically changed the scope and consequence of testa. 
mentary probate.’ 


But despite the great washes of flux and change, irksome flecks remain to 
taunt hopes of uniformity and of pleasant consistency. It is asked, for example, 
whether upon the death of one possessing the right or privilege of contesting 
probate, such right or privilege to contest survives and passes to the heir or 
next of kin. The answer, of course, may determine fortunes. 


In a recent California case, a testator was survived by his wife and a cousin. 
Within six months the widow died. Immediately her administratrix filed a 
petition to revoke probate of the husband’s will, alleging lack of capacity and 
undue influence as contest grounds. Upon appeal the judgment sustaining a 
demurrer without leave to amend was reversed, the Supreme Court of Cali- 
fornia in banc holding that since the widow had an interest which the probate 
of her husband’s alleged will would impair, she had a right to contest the will 
and upon death her right of contest survived to her personal representative.’ 


Many states, Kansas excepted, have statutes which provide that will or 
probate contests may be instituted only by “persons interested.” Other statutes 
permitting “any person” to bring a contest action have been construed to mean 
“persons interested” or have been limited to “persons interested” by force of 
the statute sequiring every action to be brought in the name of the real party 
in interest.* 


It has been held that the interest sufficient to entitle one to institute a pro- 
bate contest must exist at the time the testament is offered for probate.’ It is 
also said that the interest must be a direct pecuniary one in the probate of the 
will rather than in the estate of the deceased.© Other courts, however, have 

ded an i ired af bate sufficient.’ But despite the i 
regarded an interest acquired after probate sufficient.’ But despite the interest, 
“the right of a contestant to resist or attack the probate of a will is preliminary 
to and distinct from the issue of devisavit vel non.’* 


While California recognizes the difference between the survival of the right 
to continue a probate contest and the survival of the right to institute a probate 
contest,’ it chooses to apply the same rule to either situation. Other courts dis- 
regard that distinction and hold the “right” to be an entirely personal, non- 


2. With reference to Kansas probate oppositions, for example, 2 Bartlett's Kansas Probate Law and Practice 
§ 1067, p. 351, reads as follows: ‘““The statute provides for establishing a will by a proceeding in rem, wie 
concludes the world with respect to the validity of the will, unless some person claiming an interest ap pps an 
opposes or contests its probate. This statute was designed to prevent barratry and to give security to title derived 
by will. The purpose of opposition to probate is to prevent the establishment of its validity or to establish its 
invalidity. The statute does not specify or limit the grounds of the contest. No distinction is made wtih respect 
to roca of contest, whether failure to observe essential formalities in the execution of the will, non-execution, 
capacity, undue influence, * fraud.” 


k of testamentary 
. Inve Field's 1 Estate, ar P. 2d 578 (Cal. 1952); Prior opinion: 229 P. 2d 419 (Cal. Dist. Ce. App. 1951). 
Th ye 8 Ind. 593, 89 N.B. 314 (1909). 
, 206 Ala. eo 89 So. 470 (1921); 5 Ci69} bore =, oe. 173 N.E. 604 (1930); 


Selden 
Bank, 239 Ill. 67, 87 N.E. 860 uke’s Hospital, 180 Ill. 368, 54 
McDonald White, 130 Ill. 493, 22 N.E. 599 (1889). 

Louis Union Trust Co., 346 Mo. 200, 139 S.W. 2d 935 (1940). 
+ Co. v. Ramsey, 178 Ind. 258, 98 N.E. 77 (1912): In re Morrow's Will, 41 N.M. 
2d 1360 (1937); Chilcote v. eee 97 Ohio St. 98, 119 N.E. 364 (1918); Dickson v. Dick- 
2d 744 (Tex. Com. App. 1928). 
4 American Trust Co., 158 Tenn. 479, 14 S.W. 2d 740 (1929); 57 Am. Jur., Wills § 775. 
4 Ione Ficide oe 238 P. 2d 578 (Cal. 1952). 
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descendible privilege.’ A Michigan case held that such right to institute a 

probate contest could not be assigned, stressing that the common law dis- 
aeeevel of passing bare litigious interests, although somewhat relaxed, was 
sufficiently i in accord with sound public policy to forbid encouragement of such 
a practice.’ 


In a California District Court of Appeal decision, the court observed that 
when the heir with the right to contest died before exercising it, the problem 
could be approached in two different ways. It stated: 
In general those cases treating the question of the survival of the right of action (as 
distinguished from a cause of action where the right to sue on the cause had been 
exercised) rest the decision on either of these two principles—the existence of 
the right “at the time the will was probated” or the application of the doctrine of 
election—whether the party primarily interested in a contest of the will elected to 
take under the will or to seek to annul it by a contest.!? 

Despite the district court’s position that a widow’s right to election is personal 

and must be exercised by her alone, it insisted that where the widow was incom- 

petent, as in that case, there should be an exception to the rule of election. 


The rule that the right to contest is a property right varies somewhat in its 
establishment. The right has been recognized as a “ ‘cause of action’ at common 
law against any one holding possession of . . . property by virtue of an in- 
valid will,” and it was held that because the right was such a cause of action 
within the provisions of the Indiana code, it survived the death of the person 
who possessed that right. The Indiana court refused to apply the doctrine of 
the widow’s right of election because it was merely the power to choose and 
not a cause of action.’* 


In re Baker’s Estate’ identified the right as “a chose in action” which had 
arisen from the violation of a property right, a “thing in action” grounded upon 
an attempted divestiture of property rights as required by statute. The court also 
recognized the maxim that assignability is a test of survivability of choses in 
action. However, it cautioned against speculation concerning how the common 
law might regard this chose in action since it did not exist at common law, pre- 
ferring merely to observe “that the tendency of modern jurisprudence strongly 
favors the assignability and the survivability of things in action.” 


The Washington court’® approved wholeheartedly of the analogy drawn in 
a Minnesota case’® regarding the right to oppose probate as akin in principle 
to the right of a judgment creditor to assail a fraudulent deed purporting to 
convey the land of a judgment debtor. In addition, the opinion observed that 
“but for the will, the same property rights would have descended first to the 
heir, then to the heirs of the heir;” and since the nature of the interest did not 
change in passing from heir to heir, it was more than a mere personal right. 


10. Hall v. Proctor, 239 Ala. 211, 194 So. 675 (1940); Cain v. Burger, 219 Ala. 10, 121 So. 17 (1929); 
sexier 206 Ala. 10, 89 So. 470 (1921); Selden v. Ill. Trust and Savings Bank, 239 Ll. 67, 87 N 

11. Is re Vanden Bosch’s Estate, 207 Mich. 89, 173 N.W. 332 (1919). 

12. In ve Field's a. 229 * 2d 419 (Cal. Dist. Ce. App. 1951). 

13. Crawfordsville Tru gt? 8 Ind. 258, 98 N.E 177 (1912). 

i+ 170 Cal. 578, 150 1 a 989 ( 

16. 


- Ingersoll Gourley, 72 Wash. fe2, 130 Pac. 743 (1913). 
In ve Langvia'’s Will, 45 Minn. 429, 47 N.W. 1133 (1891). 
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If the heir of an heir has exactly the same direct pecuniary interest that the 
deceased heir had, should not that same interest afford the same action? 


Suppose a dying man had two sons, suggested the Kentucky court, and one 
of them forged his father’s will. If the other son died before he had been able 
to object to the probate of the fraudulent will, to decide that the heirs or 
representatives of that son could not contest the fraudulent will would be to 
invite injustice, not secure it. Instead of pointing to the absence of common 
law provision for the survivability of this cause of action, or to statutory right 
as a reason for denying relief to the executor or administrator of the person 
aggrieved,'’ the Kentucky court insisted that the silence of the common law on 
matters which were never before it, and the failure of the legislature to define 
those principles which are applicable by analogy to the subject “should not be 
construed so as to deprive one of the right to seek to recover property which, 
but for a wrong, would have been legally his by inheritance.”** 


On the other hand, decisions are not wanting which refuse to construe the 
right discussed here as a surviving property right. In Illinois, the interest in 
the right to contest was termed a bare right to establish title by successfully 
contesting the will.'? That position was succinctly summarized in the following 
language: 
By the cases above referred to it is settled law (1) that it is not by virtue of the 
general chancery powers that courts of equity in this state are given jurisdiction of 
will contests, but that such jurisdiction is derived solely from the statute; (2) that 
no action to contest a will can be brought by anyone except a person who was in- 
terested at the time the will was admitted to fom sed (3) that the cause of action 
is not assignable or the subject of conveyance, and does not pass by inheritance or 
descent.?° 

It was denied that an action which did not survive by statute or common law 

could be changed into one that did survive by the institution of the action 

during his lifetime by the party who possessed the right. 

Under a later Illinois statute, the Illinois court differentiated between the 
survival of a cause of action and the revival of a suit, maintaining that the 
former is a matter of substance while the latter is one of procedure; that unless 
there is survival, there can be no revival; and that a cause of action which 
survives becomes, because of that survival, a property right.?' In an earlier 
Illinois case?” where the person with the contest right died under a statutory 
disability, survival of the right was denied on the ground that the provisions 
as to contest went to the matter of jurisdiction and not to mere limitation. In 
support of the proposition that the “right” was not assignable, the court pointed 
to its own decisions which had held that neither the right of a widow to dower,” 
nor actions to recover a statutory penalty,” survive. 


The court in Allen v. Pugh?’ found the right to be a personal, non-transfer- 


. King v. King, 35 R.L 2 87 Atl. 180 (1913). 

8. Hall v. Bi 298 A 354, 182 $.W. 2d 904 un: 

. 2 Doosid o. White 13 lil. 493, Rage Rig AS 
. Selden v. Illinois Trust and Savings Bank, 239 Ill. oO Bi N.E. 860 (1909). 
- Havill v. Havill, 332 Ill. 11, 163 aw 428 (1928). 

; Se. Lake's - ital, as > raat 54 N.E. 185 (1899). 

. Hitt v. Scammon, 8 519 ( 

. Diversey v. Smith, 103 Ill. 378, 74 Ze Rep. 14 (1882). 
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able, non-descendible right. Further, it insisted that the “interest” required by 

the statute had to exist before the probate of the will. This decision was 

followed in Hall v. Proctor,’® and in Cain v. Burger,?” where the court reasoned: 
While some hardship may result in exceptional cases, we can see much greater 
mischief to follow a construction which would enlarge the right to all who might 
sustain the relation of next of kin to the testator at the time of bill filed, or of 
treating it as a property right subject to assignment involving all the evils which 
cupidity and speculation may portend. 

In Campbell v. St. Louis Union Trust Co.,* under a Missouri statute”? per- 
mitting “ ‘any person interested in the probate of any will’ to contest it within 
one year after the date of its probate or rejection,” the Missouri court agreed 
that the right of action conferred by the statute was a personal, non-assignable, 
non-descendible right. It also held that because no property right was involved 
there had not been and could not be a violation of the due process clause because 
of the denial of the right to sue.*° 


Of course, where a widow has sought execution of a will, has elected to 
take under it, has refused to contest it, and has then died, her heirs and distribu- 
tees are estopped to contest.’ But waiver of rights of inheritance does not neces- 
sarily preclude from contest the heir of the person waiving that right when that 
person is also a legatee under the will.*” 


The Supreme Court of Kansas has not as yet passed upon the question under 
discussion. It would seem, however, from what the court has said that “interest” 
in Kansas should be given the broadest possible scope, and should be extended to 
include any equitable or contingent claim which would be entitled to a hearing 
in a court of equity.’? The non-claim statutes and the finality of a title derived 
through Kansas probate seem to call for a broad construction of the class of 
persons who may file contests.** Moreover, it is not a new principle which 
provides that the survival of an action depends upon the substance of the cause 
of action and not upon the form of the proceeding to enforce it.” In Kansas it 
has been decided that the expectancy of an heir may be assigned.*® If such an 
interest will pass by assignment, which is the concomitant of survivability, it is 


. aes Ala. 10, 89 So. - (1921) 


S.W. 24 "935 61940). 


» Mo. R.S.A. 
: fio RSA. § 355 Butler, 136 F. 2d 644 (Sth Cir, 1943), cort, denied, 320 U.S. 761 (1943). 
"Gavock, 114 Tenn. 438, 85 W. 893 (1904). 
, 31 Cal. App. 2d st 87 P. 2d 900 (1939). 


. In ve Estate of Grindrod, 158 Kan. 345, 148 P. 2d 278 (1944), the court stated: “The new code 
nowhere mentions a ‘will contest action’ as such. Of course, that om See. 9 Se meen So eee 
contesed. Ic simply means we ere required to look further tw sscertain the S22 and 
where opposition to a will must first be expressed. yh —fig opportunity for opposing 
ad NF RE AT a A - gy - "59-2224, being the section 
gpuainn = ou, beses, bs 2 me » provides, heir, devisee, legatee may prosecute or oppose the probate 

.G.S. — Bay Supp. 59-2239, j F. ‘All BAY ledudias demands of the state, against a 

whether due or to become due, whether absolute or contingent. . .not exhibited as required by this 

Srcjunciny emis se dew of Ge fe rela ace w Simon % bein onde shall be forever 
rom payment... . 

“In the Burns case we said: .the legislacure intended the term ‘demands’ as here used to be all-inclusive— 
t include all demands agains the’ crate, ae oo a > Cee ea S ee ee 
the statute may expressly provide otherw 
34. In connection ok ge ap for example, see Yeager v. Yeager, 155 Kan. 734, 
129 P. 2d 242 (1942). 


35. 1 Am. Jur., Abatement and Revival § 80. 
36. Clendening v. Wyatt, 54 Kan. 523, 38 Pac. 792 (1895). 
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difficult to see why assignability or survivability should be affected or destroyed 
by the existence of a will and probate. 


In Flick v. Murdock,*’ the court quoted with approval from a note in Ameri- 
can Law Reports that: 


The right to cancel a deed obtained from a grantor by mistake, fraud, duress, of 
undue influence descends to the heir if it exists in the ancestor unimpaired at the 
time of his death.3® 


If the right to cancel a deed obtained by fraud passes to the heir, surely the 
right to institute an action to have a will declared invalid should be likewise 
upheld. Probate procedure was not intended to protect fraudulent, legally 


insufficient wills, to the prejudice of those who would have inherited in the 
absence of the insufficient instruments. 


In Shively v. Burr,” Justice Harvey, concurring specially, wrote: 


I think it important, not only to the courts but to the personal representatives of 
decedents’ estate, to those having claims or demands of any character against such 
estates, and to heirs of the decedent or beneficiaries under his will, to have it known 
definitely that anyone who has any type of claim or demand against the decedent 


should present the same to the probate court in which his estate is being adminis- 
coved. ... 


Certainly the above language is applicable to the claim of an heir, despite the 
fact that the establishment of the claim rests upon the successful opposition 
to probate. But apart from that, reason alone should command that any right 


to property which is structured upon invalidity and illegality should not be 
protected to the exclusion of a right rooted in justice and right-feeling. In the 
absence of clear specification to the contrary, the necessities arising from exist- 
ing Kansas probate procedure and practice demand such a conclusion. 


37. 115 Kan. 862, 225 Pac. 119 (1924). 
38. See Nore 2 A.L.R. 437. 
39. 157 Kan. 336, 139 P. 2d 401 (1943). 


CASE NOTE 


RELEASE—JOINT WRONGDOERS—RESERVATION AGAINST 
OTHER JOINT WRONGDOERS 


In an action to recover misappropriated corporate funds against three defendants, the 
plaintiff's petition showed that two of the defendants were entitled to a credit for the 
amount paid to plaintiff by the third defendant in consideration of a release of the cause 
of action against him. The release used the following language, which was incorporated 
in the order of dismissal: “based upon, arising or growing out of the participation of 
the said Taylor in the organization and promotion of said corporation” and “arise later 
and including but not limited to all claims, liabilities and cause of action alleged and 
set forth against the said Taylor. . .” and “dismissed as against Taylor.” A motion for 
summary judgment by the remaining two defendants was sustained by the trial court but 
reversed upon appeal. The Court of Civil Appeals held that the instrument did not show 
that the entire claim was settled but that it was the intention of the plaintiff to release 
only Taylor. The court emphasized the words “cause of action” and “dismissed as to 
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defendant Taylor.” Dictum of the court stated that parol evidence could be introduced 
at the trial to show the intention of the parties. Lone Star Life Insurance Co. v. Foster, 
250 S.W. 2d 949 (Tex. 1952). 

The general rule is that if one sues and recovers from one of the joint tort-feasors, 
or if he settles with one, he cannot thereafter maintain an action against the others be- 
cause to do so would permit more than one recovery for the same tort. Kinsey v. Farm- 
ets State Bank, 132 Kan. 694, 297 Pac. 693 (1931). An unconditional release of one 
of the co-wrongdoers by the party injured releases all of them. Jacobsen v. Woerner, 
149 Kan. 598, 89 P. 2d 24 (1939); Missouri, K. & T. Rly. v. McWherter, 59 Kan. 345, 
53 Pac. 135 (1898). The reason is that an injured person can have only one satisfac- 
tion for the same wrong. Jacobsen v. Woerner, supra. The theory is that the wrong is 
single and entire regardless of the number of wrongdoers combining in the act; hence, 
the nature of the case does not admit of an apportionment of damages. Missouri, K. & T. 
Rly. v. McWherter, supra. The release of one reponsible for the original injury like- 
wise releases the physician who aggravated the injury by negligent treatment. Keown 
v. Young, 129 Kan. 563, 283 Pac. 511 (1930). 


In Wendel v. Chicago, R. I. & P. Rly., 170 Kan. 68, 223 P. 2d 993 (1950), the de- 
fendant pleaded in defense a release of his own liability given by the plaintiff. The 
defendant also filed a cross-petition charging the plaintiff and another with negligence 
in the same collision. The court held that the plaintiff and his alleged co-wrongdoer 
had been released. Unless the opinion is incomplete or the decision wrong upon the 
facts, this holding means that a release is an admission of contributory negligence which 
is contrary to the public policy favoring settlements; furthermore what is the considera- 
tion for the release of plaintiff and his co-wrongdoer? The release stipulated that it was 
not an admission of liability of defendant. 


A release obtained while the injured party is mentally incapable of contracting be- 
cause of the injuries sustained is not binding. Dowell v. Chicago, R. I. & P. Rly., 83 
Kan. 562, 112 Pac. 136 (1910). Inadequacy of consideration for a release, however, 
will not avoid its consequences because inadequacy of consideration does not show an 
intent to reserve rights against others. Keown v. Young, supra. 


The principle that the release of one releases all has two exceptions. The first ex- 
ception is that if the party discharged was not in fact a joint wrongdoer, then one alleged 
to be severally responsible cannot avail himself of the release. No estoppel arises be- 
cause the person not released is neither party nor privy to the agreement and has no 
joint interest with the person discharged. Wendel v. Chicago, R 1 & P. Rly., supra; 
Jacobsen v. Woerner, supra; Edens v. Fletcher, 79 Kan. 139, 142, 98 Pac. 784 (1908) ; 
Missouri, K. & T. Rly. v. McWherter, supra. A different rule, it will be noted, is applied 
in aggravation-of-injury cases involving a physician’s negligent treatment. The physi- 
cian is severally liable only albeit that the original wrongdoer is both jointly and sev- 
erally liable for the whole damage including the aggravation of the injury. Parchefsky 
v. Kroll, 267 N. Y. 410, 196 N.E. 308 (1935). In such cases it is held that the release 
of one alleged to be the original wrongdoer, but not in fact so, bars an action against 
the physician upon the theory that the plaintiff is estopped to say that he commenced 
an action against one not liable and accepted a settlement from him. Paris v. Crittendon, 
142 Kan. 296, 304, 46 P. 2d 663 (1935); Keown v. Young, supra; see generally, 45 
Am. Jur., Releases, § 39. 

The second exception to the rule that release of one releases all is a covenant not to 
sue some of the co-wrongdoers. An instrument showing an intent not to release the 
remaining tort-feasors does not release them. Jacobsen v. Woerner, supra; City of Topeka 
v. Brooks, 99 Kan. 643, 164 Pac. 285 (1917); Edens v. Fletcher, supra. A reservation 
of the right to proceed against others is a sufficient expression of intent. Edens v. 
Fletcher, supra. The reservation may be made orally where the settlement was also 
orally made. Scott v. Fair Association, 102 Kan. 653, 171 Pac. 634 (1918). A reserva- 
tion will not avail a plaintiff as to a party who has a contract of indemnity from the 
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released wrongdoer where the release clearly pertains also to those whom the party re. 
leased must indemnify. Rasnic v. City of Wichita, 126 Kan. 98, 267 Pac. 21 (1928), 
A plaintiff trying his case on the theory that a purported release is a covenant not to 
sue, the Supreme Court holding that it actually was a release, cannot then on a retrial 
of the issue allege a fraudulent obtaining of the release. Rasnic v. City of Wichita, 
supra. A partial satisfaction having been had by a covenant not to sue, further recovery 
is limited to the sum sufficient to accomplish full satisfaction. It is not necessary that 
the -_ making partial satisfaction was in fact liable, and anything received on ac. 
count of the injury or damage is applied pro tanto to its satisfaction. The trial court 
has the power, in a jury trial, to order a remittitur of the amount received from a 
covenant not to sue. Jacobsen v. Woerner, supra. 


Bringing a suit against one of several joint tort-feasors does not bar separate actions 
against the others, but a satisfaction of a judgment in one action abates all pending 
actions and discharges all other judgments. Skaer v. Davidson, 123 Kan. 420, 256 Pac. 
155 (1927); Westbrook v. Mize, 35 Kan. 299, 10 Pac. 881 (1886). Where separate 
suits are pending and one is settled, the entire cause of action is discharged, and no 
recovery can be had in the other suits either for nominal damages or costs. So where 
tort-feasors are sued jointly, a release of one not only discontinues the action but also 
bars a judgment against the others. Skaer v. Davidson, supra. If a covenant not to sue 
part of them, on the other hand, is given and the action is dismissed with prejudice as 
to them, it is not released as to the others. me sal v. Milling Co., 100 Kan. 430, 165 
Pac. 276 (1917); Edens v. Fletcher, supra. orcement of a judgment against one is 
not dependent on the result of the other actions, and no need exists to stay execution 
until the outcome of the other suits is determined. Angell v. Chicago, R. I. & P. Rly. 
98 Kan. 268, 157 Pac. 1196 (1916). That plaintiff recovered part of the damages 
to which he was entitled is immaterial, and he cannot sue for the ce because causes 
of action may not be split. Skaer v. Davidson, supra; Westbrook v. Mize, 35 Kan. 299, 
10 Pac. 881 (1886). Changing the form of action in pursuing the balance does not 
avoid the bar. Westbrook v. Mize, supra. Where one joint tort-feasor brought an action 
against a city which recovered from him on a counter-claim in fraud, however, it was 
held that recovery on the counter-claim was not a final determination so as to bar an 
action by the city against his co-conspirator because it was not until after the first 
judgment that the full amount of damage was discovered. City of Topeka v. Brooks, 
supra. 

Where the judgment against one tort-feasor has been partially satisfied, the other 
wrongdoer would be discharged if plaintiff accepted the second tort-feasor’s tender of 
the balance, but he cannot better his position by a tender if declined. City of Topeka v. 
Brooks, supra. After judgment against co-defendants, they become joint-judgment 
debtors, and a compromise and release of one does not destroy the claim against the 
other. Such a release operates only as a payment pro tanto of the others, but one full 
payment would, of course, discharge the whole debt. City of Topeka v. Brooks, supra; 
Meixell v. Kirkpatrick, 29 Kan. 679 (1883). It does not change the effect of such a 
compromise that negotiations were entered into before rendition of a judgment if a full 
agreement was not reached prior thereto. Missouri, K. & T. Rly. v. Haber, 56 Kan. 717, 
44 Pac. 619 (1896). 


To return to the principal case, it is to be noted that the Texas Court of Civil Appeals 
relied upon the specific reference to defendant Taylor and upon the fact that the release 
did not use general terms. While the problem of construction of such a release has not 
been presented to the Supreme Court of Kansas, that court did, however, in Edens v. 
Fletcher, supra, rely upon the specific reference to certain defendants following a clause 
acknowledging satisfaction in general terms to increase the strength of a specific reserva- 
tion of the right to sue. These cases would seem to be bottomed upon the canon of 
construction, expressio unius est exclusio alterius. 


RICHARD W. STAVELY. 
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A NEW STATUTE FOR IN PERSONAM JURISDICTION 
OVER NONRESIDENTS' 


By CHARLES C. McCCarTER, 3L 


For years attorneys have been prevented from seeking justice for their 
clients because they could not obtain in personam jurisdiction over a non- 
resident, be he an individual or a corporation, who breached a single contract or 
committed a single tort, other than a highway tort, within their state. History 


1. This article was written with the State of Kansas in mind but was cast in general terms, in so far as possible, 
$0 it could be applicable to other states as well. 
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shows that in personam jurisdiction could be had when the nonresident corpora. 
tion was “doing business” in a state; but where only one act occurred within a 
State, it was thought that the state had no proper authority over the nonresident 
to exercise its in personam jurisdiction. Likewise, it has been thought that in 
personam jurisdiction over nonresident individuals did not extend to a single 
non-highway tortious activity. It is submitted, however, that today under exist. 
ing pronouncements of the United States Supreme Court when a nonresident 
corporation or individual makes a single contract to be performed in whole 
or in part in a state and subsequently breaches it, the wronged resident can 
have his remedy in his own state through an appropriate statute without violat- 
ing due process. The same holds true for obtaining relief from a nonresident 
corporation or individual who commits a single tort in addition to those arising 
from highway accidents within a state. Such nonresident need no longer be able 
to avoid justice at the scene of his wrong by hiding under the cloak of “improper 
service.” To suggest and support a proper statute for making possible in 
personam jurisdiction under such circumstances is the purpose of this article. 


IN PERSONAM JURISDICTION OVER FOREIGN CORPORATIONS: 
A NEW DOCTRINE 


In personam jurisdiction over corporations was originally limited to corpora- 
tions chartered in the state. Later, this jurisdiction was extended to include 
foreign corporations who in order to obtain an license to do business in a state 
had to appoint an agent for accepting service or statutorily consent to the ap- 
pointment of a state official for such purpose. The next step, historically, was 
to recognize that even if there were no appointed agent for service or no state 
official appointed, yet if a foreign corporation was “doing business” within the 
state, it was subject to the court’s jurisdiction of that state.“ The theory of doing 
business was often based upon the “presence” doctrine or the “implied consent” 
doctrine. 


In 1945 the United States Supreme Court once again expanded in personam 
jurisdiction in International Shoe Company v. State of Washington. The 
Court abandoned the “presence” and “implied consent” theories and advanced 
a new doctrine, “minimum contacts.” In this case the appellant (the Shoe 
Company) had no office in the State of Washington, and it made no contracts 
in the State. It had solicitors who took orders and sent such orders back to 
the corporation home office in Missouri for acceptance and delivery in accord- 
ance with an accepted plan through interstate commerce and the mails. 
Personal service was made on the solicitors and copies of the summons were 
sent by registered mail to the home office of the corporation in St. Louis, Mis- 
souri. In affirming the lower court’s holding that the State of Washington had 
gained in personam jurisdiction over the corporation, Mr. Chief Justice Stone 
said for the Court: 


2. Pertinent Kansas Statutes are: G.S. 1949, 17-501, 17-504, 17-506, 17-509, 17-510, 60-2518 to o0-29 8, 
3. Scott, Austin W., “Jurisdiction Over Nonresidents Doing Business Within a State,” 32 —s L. Rev. 
(1909); aie also one cames in annotation in 94 L. Ed. 1167, 1179 (footnotes 17-19) 1180 (footnote 20). 
ational Shoe Company v. Strate of ‘Washington, 326 U.S. 319, 66 S. Ce. 154, 90 L. Ed. 95, 161 
ALR. 1057 (1945). 
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“Historically the jurisdiction of courts to render judgment in personam is grounded 
on their de facto power over the defendant's person. Hence his presence within the 
aaah jurisdiction of a court was prerequisite to its rendition of a judgment 
mepe ( binding him. Pennoyer v. Neff 95 US. 714, 733. But now that the 
caies respondendum has given way to personal service of summons or other 
form of notice, due process requires only that in order to subject a defendant to 
a judgment in personam, if he be not present within the territory of the forum, he 
have certain minimum contacts with it such that the maintenance of the suit 
does not offend ‘traditional notions of fair play and substantial justice’.”> 


Here lies the source of a new doctrine of “minimum contacts,” and wherever 
a foreign corporation has such minimum contacts it subjects itself to in per- 
sonam jurisdiction. Such a doctrine is the present legal basis upon which any 
new statute in this field must be tested. 


WHAT ARE THE ELEMENTS OF THIS NEW DOCTRINE? 


Appropriate quotations from the Supreme Court's decision in the Interna- 
tional Shoe Company Case will indicate the elements. The court required that 
at least one act must occur within the forum taking jurisdiction: 
“That clause (due process) does not contemplate that a state may make binding a 
judgment in personam against an individual or corporate defendant with which 
the state has no contacts, ties or relations.” (italics added )® 

There must be some relationship, tie, or contact with the forum. 

The court indicated that the cause of action for which in personam juris- 
diction is sought must be connected with and arise out of the act done within 
the state. The court said: 


. . it has been generally recognized that the casual presence of the corporate 
agent or even his conduct of single or isolated items of activities in a state in the 
corporations behalf are not enough to subject it to suit on causes of action wncon- 
nected with the activities there.” (italics supplied) 7 

However, the court then pointed out and more recently clarified that under 

the doctrine of “doing business” this connection is not necessary—the acts 

sued upon not having to grow out of the business done within the state.® 
Although in the International Shoe case there was “continuous business” 

activity within the state, the court indicated that such activity was not necessary 

to render a foreign corporation open to in personam jurisdiction. The court said: 


“The test is not merely, as has sometimes been suggested, whether the activity, which 
the corporation has seen fit to procure through its agents in another state, is a little 
more or a little less.”9 


Obviously justice is not advanced by waiting until the third tort is committed 





8. Ibid. 326 U.S. 0, 318. case: Perkins v. et nang < gee Mining Co. 342 
U.S. 437, 72 S. Ce. 413, 96 L. "3 335, (1951). ™ *~¥ the International Shoe Case this rule was pone, © 
include only those situations where the foreign corporation had previously appointed an agent for acceptii 
but Perkins case has eliminated even this qualification. Now, whether or not an agent is appoini x che 
ion, if it is “doing business” within the state, it may be sued in. On causes of action 
an with the activities within the the state. Thus the present aaa of the “doing business” theory exceeds 
the principles herein proposed as alsinnn soy uirements to establish personam jurisdiction, which extent sus- 
tains the argument that a “minimum contacts’ cory would be upheld by che Unieed States Supreme Court. 


9. International Shoe Company v. State of Washington, 326 U.S. 310, 319. supra. 
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or the fourth contract breached before jurisdiction is granted. One’ act may be 
sufficient. 


However the act or acts done must be of the nature and quality so as to justify 
in personam jurisdiction. Acts which have been held to justify such jurisdiction 
are highway torts,'° property torts,'! personal torts,'* and contractual activities.” 
The only case suggesting that some contract actions might not be includable is 
Rosenberg Brothers and Company, Incorporation v. Curtis Brown Company,'* 
which precedes the International Shoe Case. In the latter case the United States 
Supreme Court does not seem to render much importance to the Rosenberg 
case as a precedent for future law.’* 


Thus the new legal basis upon which a statute in this field must be founded 
includes the following listed minimum contacts: 


1. At least one act must be committed within the court's jurisdiction.'® 

2. It is not necessary that there be continuous activity. 

3. The suit must be connected with the act done within the jurisdiction of 
the state. That is, the suit must grow out of or arise from the act done 
within the state. 

. The act done must be of the nature and quality so as to justify in per- 
sonam service, which act in the past has included contractual or tortious 
activity. 

In the International Shoe Company case it was found that more than these 
minimum contacts had been established including systematic and continuous 
activities within the state and protection of the corporate interests by the state 
courts in years past. Thus, it is not the holding of the International Shoe 
Company case which indicates possible constitutional statutes pertaining to 
obtaining in personam jurisdiction over nonresident corporations who commit 
a single tort or engage in a single contractual activity; but it-is the statement of 
principle, above set out, which suggests this possible future statutory action."’ 


IN PERSONAM JURISDICTION OVER NONRESIDENT NATURAL 
PERSONS 


It is submitted that the reasons justifying in personam jurisdiction over 
foreign corporations under the “minimum contacts” theory are equally appli- 
cable to nonresident natural persons, and that either nonresident individuals 
or foreign corporations who engage in a single tortious or contractual activity 


10. Hess v. Pawloski, 274 U.S. 352, 47 S. S SS 71 L. Ed. 1091 (1927). Kansas has a similar statute 
owes held in the Hess case in G.S. 1949, 8-401. 
Smyth v. Twin Scate Improvement Corporation, 116 Ve. 52. 80 A. 2d. 664, 25 A.LR. 2d. 319? (1951). 
Also see Nowe: "26 NY.UL, Rew. 713 (1951) con 116 Ve 142 F. 2d. 740 (C.CA. Sth 1944). 
12. Joh pa sre Abrasive Products Company, 89 E .o 154 (1950); Woodworkers Tool Works v. 
Byrne, > Rh F. 3d 67 (1951). 
13. 113 Utah 301, 195 P. a 222 (1948). 
14. 260 US. 316, 43 S. Ce. 170, 67 L. Ed. 372 (1921). 
5. International S be 326 U.S. 310, 318, supra. 
jurisdiction is granted it will be noticed that in all such cases a 
aking jurisdiction. It is submitted that the presence of a Somes 
ay angi FR forum taking jurisdiction. 
i Law Institute indicates the question is open as of 1948: S: Resssement of 
thereto and Restatement of the Law of Conflicts of Law, para. 84 
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within the state should be subjected to a court’s in personam jurisdiction. How- 
ever, this is not the statutory law today in most states. 


Most state statutes regarding nonresidents provide for in personam jurisdic- 
ion by substituted service on a state official for highway torts but do not provide 
for such jurisdiction for any other type of tort equally as damaging. The typical 
statute provides that if a nonresident uses the highways he subjects himself to 
the laws of the state, and he thereby appoints the Secretary of State or other 
state officer as his lawful attorney to receive service for an action arising out 
of or growing from a highway accident, provided that the nonresident is sent 
copies of the petition by registered mail and return receipt is appended to the 
pleadings filed in court.'"* The United States Supreme Court upheld such a 
statute in Hess v. Pawloski.’? A similar statute, excepting it failed to provide 
for mailed notice to the nonresident, was struck down in Wuchter v. Pizzutti,”° 
thus showing the importance the court attaches to adequate notice to satisfy 
due process. 


Certain contractual activities within a state by a nonresident individual have 
been held sufficient for in personam jurisdiction where the statute provided for 
service on the nonresident’s local employee and for notification to the non- 
resident by mail.?' However, the case passed the United States Supreme Court 
on the narrow ground that the stock and bond business of the appellant was 
subject to the police power of the state. The Court expressly refused to rule 
whether a nonresident person engaged in other business activity could be 
constitutionally served. 


The United States Supreme Court cases to date have gone no further in 
treating nonresidents like foreign corporations for purposes of taking in per- 
sonam jurisdiction. Any theory refusing to apply similar law to nonresident 
individuals as is applied to foreign corporations is predicated on the thesis that 
a foreign corporation could be prevented from legally entering the state to do 
local business, while a nonresident could not. It is submitted that with the 
contemporary frequency and tempo of individuals passing from state to state 
and with the increased number of interstate activities this thesis is no longer a 
sound basis for refusal to similarly treat foreign corporations and nonresident 
individuals. 

It has been contended that by judicial decision nonresident partnerships were 
not to be given the same jurisdictional treatment as corporations. The United 
States Supreme Court case, Flexner v. Farson,”* was thought to hold that serv- 
ice on an agent of a nonresident partnership was not valid even though it would 
be valid on a corporation. However, the Flexner case is not proper criterion for 
separately treating partnerships and corporations, for in that case, the service 
was made on a person previously an agent of the partnership but not an agent 
at the time service was made upon him. Thus, the service was bad, because 

18. G.S. Kansas, 1949, 8-401; Mass. Stat: Ch 


ap. 
19. 274 U.S. 352, 47 S. Ce. 632, 71 L. Ed. 1091 
20. 276 U.S. 13, 48 S. Ce. 259, 72 L. Ed. 446 (1 


90 as amended by Strat. 1923 c. 431, sec. 2. 
Me 
Company v. Goodman, 294 U.S. 623, 55 S. Ct. 553, 79 L. Ed. 1097 (1935). See Kansas 


21. Doherty & 
G.S. 1949, 17-1232 mg service of process upon sellers of securities in the state. 
22. 248 U.S. 289, 39 S. Ce. 97, 63 L. Ed. 250 (1918). 
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it was made upon an agent without authority to accept service for the partner. 
ship rather than because service was made on an agent of a partnership as 
distinguished from a corporation. 


Professor Austin W. Scott of Harvard early propounded the thesis that nop- 
resident individuals and foreign corporations were identical for purposes of in 
personam jurisdiction, because the legal reasons justifying in personam juris. 
diction on foreign corporations equally applied to natural nonresident individ. 
uals. Professor Scott wrote concerning the “doing business” theory, but his 
conclusion equally applies under the new doctrine of “minimum contacts,” 


In 1951 George Wilfred Stumberg, the noted authority in this field, said 
after referring to the legal theories justifying in personam jurisdiction over 
foreign corporations: 

“The same should be true of a natural person doing business in a state whose laws 

permit local courts to entertain suits against nonresidents even when not personally 

served with local process. The nonresident defendant is as well equipped to defend 

locally as is the corporation.”?4 
A recent law review note states the ultimate conclusion, and this without quali- 
fication of the “doing business” theory: 

“The International Shoe opinion suggests that the jurisdictional theories pertaining 

to corporations and those relating to individuals have at last coalesced.”?5 
Dubin v. City of Philadelphia”® substantiates this thesis. There a nonresident 
natural person was sued for injuries due to a defective walk, and although there 
was no traditional personal service within the borders of the state of Penn- 
sylvania, the court took in personam jurisdiction. The court upheld a statute 
which provided that a nonresident property owner by such ownership con- 
stituted the Secretary of the Commonwealth his agent for personal service to 
provide Pennsylvania courts in personam jurisdiction over such nonresident 
natural persons. A recent annotation cites other cases which have expressed a 
similar view that nonresident individuals as well as foreign corporations should 
be subject to in personam jurisdiction.”” It must be admitted that the United 
States Supreme Court has never had the opportunity to rule directly on this 
issue, but it should be observed that the trend of judicial and legal thinking is to 
include nonresident natural persons as well as corporations within the courts’ 
in personam jurisdiction under the “minimum contacts” doctrine of the Inter- 
national Shoe Company case. 


A SUGGESTED STATUTE 


The following is a statute, as it could be adopted in the State of Kansas, to 
conform to the suggested limitations of the United States Supreme Court to 
allow a state to take jurisdiction over foreign corporations or over nonresident 
individuals who commit a single tort, in addition to those arising out of high- 


Scott, Austin W., “Jurisdiction Over Nonresidents Doing Business Within a State,"" 32 Harv. L. Rev. 871 


23. 
(1919), 
Scum! George W., Principles of Conflict of Laws, The Foundation Press, Inc., Brooklyn, 1951, p. 99. 
35° Note: 16 U. of Chi 8 a. 523, 534 (1948-1949), 
26. 34 Pa. e & C. 61 (1938 
27. Note: 25 A.L.R. 2d. 1202 (1952). 
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way accidents, or breach a single contract which was to be performed in whole 

or in part in Kansas. 
The following act or acts of a foreign corporation or individual in the state of 
Kansas shall be deemed equivalent to the appointment of the Secretary of State of 
Kansas and his successors by such foreign corporation or individual as its or his 
true and lawful attorney upon whom may be served all lawful process in any actions 
or proceedings against such foreign corporations or individuals arising from or 
growing out of such acts: (a) making a contract with a resident of Kansas to be 
performed in whole or in part by either party in Kansas, or (b) committing a tort 
in whole or in part in Kansas against a resident of Kansas: Provided, That a copy 
of the plaintiff's petition shall be served by him by registered mail upon the foreign 
corporation or individual and return receipt shall be appended to the pleadings, and 
a copy of the pleadings with an affidavit of service shall be served upon the Secre- 
tary of State and his successors. 


Such a statute meets the “minimum contacts” test set forth supra, and it is 
within the scope of due process. It allows jurisdiction in personam when a 
single tort or contract occurs within the state, so long as the suit arises from and 
is connected with the act giving jurisdiction. It provides for proper notice by 
registered mail. Due process today only requires that all parties interested in the 
controversy be given reasonable notice and fair opportunity to be heard before 
a court of competent jurisdiction. The statute meets these requirements. 


It is thought that the International Shoe Company case is sufficient judicial 
pronouncement from the United States Supreme Court to substantiate such a 
statute. John Wilson Perry in a recently published book entitled Current Trends 
in State Legislation said: 

“These requirements of ‘presence’ which are necessary to satisfy due process were 
stated by the United States Supreme Court in the International Shoe Case in 1945 


which case considerably broadened the activities which the court will hold to con- 
stitute sufficient ‘presence’ or ‘doing business’ to satisfy due process.”78 


HAVE SIMILAR STATUTES BEEN JUDICIALLY TREATED? 


Similar statutes have already been declared constitutional by state courts. 
For example, a statute”? regarding corporations identical in import to the sug- 
gested statute was upheld in a well-reasoned opinion by the Vermont Supreme 
Court in Smyth v. Twin State Improvement Corporation*® on the grounds that 
the statute met the requirements of the “minimum contacts” theory. The case 
concerned itself with the tortious acts of a foreign corporation whose employees 
while attempting to repair the plaintiff's roof severely damaged it. The court 
said: 

“No sound reason appears to exist why foreign corporations may not be held re- 


~ A Parry. sire Current Trends in State Legislation, Legislative Research Center, University of Michi- 
gan Law ’ » PB. . 

29. The Statute in Vermont reads: “If a foreign corporation makes a contract with a resident of Vermont 
to be performed in whole or in part by either party in Vermont, or if such foreign corporation commits a tort 
in whole or in part in Vermont against a resident of Vermont, such acts shall be deemed to be doing business 
in Vermont by such foreign corporation and shall be deemed equivalent to the appointment by such foreign cor- 
poration of the secretary of the state of Vermont and his successors to be its true and lawful attorney upon whom 
may be served all lawful process in any actions or proceedings against such foreign corporation arising from or 
growing out of such contract or tort.’ The statute continues to say that such service is equivalent in law to 

at its princi place of business in the state or county where it is incorporated. V.S 


service on the corporation 
1947, para. 1562. This statute was held constitutional. 
30. 116 Ve. 569, 80 A. 2d. 664, 25 A.L.R. 2d. 1193 (1951). 
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sponsible in Vermont for wrongful acts done in Vermont. If a foreign corporation 
voluntarily elects to act here, it should be answerable and under our laws. The cop. 
sequences imputed to it lie within its own control, since it need not act wtihin this 
state at all, unless it so desires.”>! 

Although as recently as 1952 an annotation”? states that this Vermont case is 
the only one exactly in point, yet correlative cases indicate similar judicial 
reasoning. For example, in Maryland in 1950 a similar statute*’ authorizing 
jurisdiction over foreign corporations where the cause of action arose out of a 
contract was upheld on the ground of relative convenience. The court said: 

“My conclusion of law is that these circumstances make it just and not unreasonable 
to require the foreign corporation to defend the suit here in the absence of further 
facts which would indicate the great relative inconvenience to the defendant. , . 
it would obviously be a great inconvenience and handicap to the injured plaintiff 

. if obliged to institute and prosecute a suit for damages against a foreign cor- 
poration in the far distant state of Texas.”>4 

In 1947 Arkansas enacted legislation providing that a nonresident, whether 
he be a person, firm, partnership, or corporation, not qualified to do business but 
who in fact does do business or perform work in Arkansas shall be deemed to 
have appointed the Secretary of State as agent on whom process may be served 
in any action arising out of the nonresident’s doing of business or performing 
work within the State. The act was upheld as not violating the due process or 
privilege and immunites clauses of the federal constitution.’’ The case involved 
the tortious activity of nonresident individuals. The court applied the rules and 
logic of previous cases dealing with single acts of corporations to the instant 
case concerning a single tort of a nonresident individual. The Arkansas Supreme 
Court approved the statute in these terms quoting from Sugg v. Hendrix:*® 

““The statute in question takes due precaution to insure the defendant of the re- 
ceipt of the notice and of a reasonable opportunity to appear and to defend the case. 
Since the act does this, and since it makes the nonresident who does business in the 
state through managers, superintendents and foreman, or in absentia, subject to 
process only in actions for arising out of such business in the same man- 
ner as a resident, we are of the view that it does not deny the Defendant the equal 
protection of the laws, due process of law, nor deny_ 00 to him any privileges and 
immunities that are afforded to a resident of the state. ”3 

Thus, already state courts have recognized and applied the “minimum con- 
tacts” principle of the International Shoe Company case as a proper legal basis 
for statutes providing for in personam jurisdiction over foreign corporations 
committing a single tort within a state, over foreign corporations engaging in 
a single contractual activity, and over nonresident individuals committing a 
single tort other than a highway tort. Statutes almost identical to that proposed 
have had judicial review and have been found valid wherever tested. 


31. Ibid., 80 A. 2d. 664, 
32. Note: 25 AL.R. 2d. i202, 1205 (1952). 


33. The Maryland statute reads — foreign corporation shall be subject to suit in this State by a resident 


of this State or by a person cone a place of business in this State on any cause of action arising out of a 
contract made within this State or liability ane | for acts done within this State, whether or not such foreign 
corporation is doing or bas done business in + & ena ad aw supplied) This statute was wu 

33° pam Bay State “; iY Products 89 F. Supp. 654, 663 (D. Md. 1950). 

4k Kincannon, 213 Ark. 1010, on ts. W. 2d. 212 (1948). 

35 Ti2 2d. 740 (C.C.A. Sth 1944). 

37. Sugg v. Hendrix, 142 F. 2d. 740 (C.C.A. Sth 1944) is cited by the Arkansas court with favor at page 
216 of the South Western Reporter. 
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The statute’s obvious worth can hardly be doubted when it is observed that 
without such a statute a wronged plaintiff may be put to great expense and 
inconvenience in seeking relief in a jurisdiction a great distance away, having 
to take with him many witnesses and evidence not available in the distant 
jurisdiction. Without the statute many suits cannot be tried where the cause of 
action arose, which is the traditional forum in which to seek justice. 


The inadequacy of the present statutory law which is only concerned with 
highway torts in most states is noted when it is observed that if A, while in B’s 
state, hits B with his automobile, B may seek recovery in his own state where 
the accident occurred. But, if after such an accident A hits B on the jaw, B 
cannot recover damages from A in B’s state. The present law needs expanding 
if it is to cover the field adequately in this present age of speed and increased 
interstate activity. 


The United State Supreme Court more or less suggested that the states go 
ahead with the above proposed legislation when it noted that a state has the 
power to define what shall constitute “doing business” as long as such defini- 
tion does not offend traditional notions of fair play and substantial justice.** It 
is submitted that the proposed statute does not offend this traditional notion 
of fair play and that it provides greater substantial justice than is now being 
afforded by the present statutes in many of the states, including Kansas.*® 


—_ 


38. Travelers Health Association v. Commonwealth of Virginia, 339 U.S. 643, 70 S. Ce. 927, 94 L. Ed. 1154 
(1990); reeaae Shoe Company v. State of Washington, 326 U.S. 310, 66 S. Cr. 154, 90 L. Ed. 95, 161 
39. Correlative Law Review Articles noe cited swpra include: McBaine, ‘Jurisdiction over Foreign epee 
tions: Actions Arising out of Acts Done within the Forum”, 34 Calif. L. Rev. 331 (1946); Goodrich, ‘Yielding 
Rest Versus Motion in the Conflict of Laws,” 50 Col. L. Rev. 881, 886-888 (1950); Childs, “An 
i iri urisdiction over Non-Residents not in iness When 
i Been Breached,” 38 Ky. L.J. 207 (1950); Scott, “Hess and Pawloski 
On”, 64 Harv. L. Rev. 98 (1950). 


THE FEDERAL TREATY POWER AND THE RESERVED 
POWERS OF THE STATES 


By THomMas A. Woop, 2L 


Recent attempts by the United Nations to establish uniform recognition of 
human rights by means of treaties have raised again the problem of the status 
of the treaty power of the United States in relation to the reserved powers of 
the states. 


NATURE OF THE RESERVED POWERS OF THE STATES 


The major problem involved in any attempt to define or discuss the reserved 
powers of the states lies in the fact that the reserved powers take two forms. In 
one instance, the reserved powers of the states are those purely domestic 
matters which fall within the police powers of the states. These are often 
reverently referred to as the inherent powers of the states, and are definitive 
of the state’s relation to its citizens. In the other instance, and oft times includ- 
ing some of the same powers, are the reserved powers of the states which are 
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denied the federal government by the Tenth Amendment to the Constitution, 
The problem which exists in regard to the reserved powers of the states lies 
in the attempt to deny the federal government power over matters which do 
not fall within the Tenth Amendment, but which are matters in which the state 
has necessary “inherent” domestic powers. 

This attempt has been made in regard to the commerce power of Congress 
as well as the treaty power. And in that field, which has inspired a plethora of 
judicial decision, the court has clearly resolved the problem by recognizing the 
power of Congress to act if it has constitutional authority, although the state 
has the domestic interest and police power to act within the field. Thus, in the 
case of Cooley v. Port Wardens of Philadelphia,’ the Supreme Court recognized 
that the state had inherent police powers in regard to commerce, and held 
that, since Congress had not exercised its commerce power in regard to the 
particular subject matter involved, the state regulation of commerce in that 
field was constitutional. In that case, a power, not belonging to the state by 
virtue of the Tenth Amendment, was fecognized as reserved to the state. 
However, in United States v. California,’ federal action against a state owned 
railway under the Safety Appliance Act was considered with the contention 
that the state, in operating the railroad, was acting within its reserved powers. 
Admitting the existence of the reserved powers of the state, the Supreme Court 
sustained the action as constitutional, recognizing the supremacy of the federal 
commerce power. 


The decisions in regard to the commerce power recognize, therefore, the 


existence of a body of power in which the state may act under its inherent 
domestic powers, yet in which the federal government may act by virtue of con- 
stitutional grants of power. The determining test under the Tenth Amendment, 
then, is not whether the act of the federal government interferes with some 
reserved police power of the state, for judicial authority recognizes such inter- 
ference; but, properly, is whether the act of the federal government exceeds 
the constitutional grant of authority.’ 


NATURE OF THE TREATY POWER UNDER THE TENTH 
AMENDMENT 


It must be emphasized that the constitution grants unqualified authority to 
the federal government to enter into treaties. The restrictions generally placed 
upon Congress come from the enumeration of Congressional powers in Article I 
of the Constitution and are reaffirmed in the Tenth Amendment. The treaty 
power is specifically granted the President and the Senate, rather than Congress 
generally.* The provisions of the constitution which grant the treaty power 
make no enumeration of the subject matter with which it is to deal. The treaty 
power itself, then, if it is to have any significance, is not limited to any enumer- 

1. 12 How 299, 13 L. Bd. 996 (1851). 

2: 297 US. 175, 36 S. Ce, 421, 80 L. Ed. 567 (1936). 

3. U. S. v. Darby, 312 U.S. 100, 114, 124, 61 S. *3, L Ba. 1507, 132 A.LR. 
Commerce power; ies « Davis, 301 Us. 619, 57 S. a 4304, 81 L. Ed. 1307, 109 A.L.R. 
Power to tax ond spend. 

4. United States Constitution, Article II, Section 2. 
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ated powers, but is plenary. Thus, in United States v. Curtiss-Wright,’ Mr. 
Justice Sutherland, in the opinion of the court, stated: 

“The broad statement that the federal government can exercise no powers except 
those specifically enumerated in the Constitution, and such implied powers as are 
necessary and proper to carry into effect the enumerated powers, is categorically 
true only in respect of our internal affairs.”® 

Furthermore, acts of Congress in execution of treaties which have been law- 
fully ratified are not subject to the enumerated subject matter of the eighth 
section of Article I of the Constitution, but draw their authority from the 
necessary and proper clause of that section.’ 


It is significant that the federal treaty power is not limited by the reserved 
powers of the states. It must first be noted that the reserved powers here 
referred to are not those which have importance because not delegated to the 
federal government, but are those which, through loving tradition and by the 
very nature of government, are matters of domestic concern to the states. As 
has already been indicated, these powers of the states may be subjected to 
federal restriction or regulation; or the federal government may encroach upon 
them when necessary to execute some constitutionally authorized federal 
power. Thus, they are subject to the commerce power,” the taxing power,’ 
and the power to control immigration and naturalization.'® By the same token, 
they are subject to the treaty power. 


In particular, the treaty power has been recognized as superior to the 
domestic interests or powers of the states in regard to the regulation of the 
ownership of land or its inheritance,'’ and to the regulation of business enter- 
prises.'? It is significant that each of these matters is one involving the in- 
herent powers of the states to deal with domestic matters. Yet, in each of 
these cases the federal treaty power has been held supreme. In the case of 
Missouri v. Holland,’? the court was squarely faced with the conflict of the 
reserved powers of the states and the federal treaty power. In resolving the 
conflict in favor of the federal power, Mr. Justice Holmes stated: 

“The treaty in question does not contravene any prohibitory words to be found 


in the Constitution. The only question is whether it is forbidden by some invisible 
radiation from the general terms of the Tenth Amendment.”!4 


The majority of the court concluded that it was not so forbidden. It appears 
that the “invisible radiation” referred to was that nebulous field of powers, 
previously referred to, which are matters of domestic concern to the states and 
which inherently fall to them. It must immediately be remarked that those 


eee oo v. Jensen, 244 U.S. 205, 215, 

a} Power in regard iralty. 
ae # (1940); Gibbons v 

421 . $67 (1936). 
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powers reserved the states because they were not delegated to the federal 
government were not involved in that case as the treaty power is expressly 
delegated. In all probability, the “invisible radiations” radiated more from the 
traditional view of states rights than from any intention, clear or otherwise, of 
the Tenth Amendment. In the light of the decisions upon the commerce power, 
Missouri v. Holland is supported by strong authority. 


When the Tenth Amendment limited federal power to the enumerated 
powers and reserved the other powers to the states, it effectuated a pur 
which was easily achieved under the historical federal system established by the 
Constitution. Such limitation of the treaty power would encounter practical 
constitutional obstacles however. The Constitution clearly vests the sole inter- 
national sovereignty in the federal government. The state governments are 
denied the power to enter into treaties.'? Any ability, upon the part of the 
States, to refuse to conform to treaties would give the states a higher sovereignty 
in regard to international affairs than the federal government, and would be 
entirely inconsistent with the scheme and historical development of the federal 
government.’® 


Missouri v. Holland and the other treaty cases do not, however, indicate 
that the treaty power of the federal government is without limitation or that 
the powers of the states are wihout constitutional protection. It is true that 
the Tenth Amendment is ineffective in regard to the treaty power, yet this 
does not leave the states without protection. 


In the first place, it must be noted that the Tenth Amendment was added to 
the constitution after its first ratification. Obviously, the states, in signing the 
unamended constitution, found limitation upon both the legislative and treaty 
powers of the federal government. These limitations were placed upon the 
federal government by its procedures of action. Thus, even in the absence of 
the Tenth Amendment, the states were protected by the legislative balance of 
power; particularly by the status of the Senate which, by its equal representation 
and manner of choice gave protection to the interests of the states. In regard 
to the treaty power, it must be further noted that the sole power to ratify 
treaties lies in the Senate,'’ thus giving the organ of Congress which most rep- 
resents the states a power of life and death over treaties. This gave the states 
a greater safeguard in regard to treaties under the unamended constitution than 
in regard to general acts of Congress. It is a protection which still exists. 


The Supreme Court has impliedly granted the states further protection by 
dictum, limiting the treaty power to those matters which “have usually been 
regarded as proper subjects of negotiation and treaty.”'® This does not mean 
that the treaty power cannot be exercised merely because a matter is important 
upon the local level. Again, the analogy of the commerce power will suffice. 
It may be speculated that in practice this limitation shall have little chance of 


15. United Scares Consti' Section 
16. U. S. v. Carte Wright, he 399 OS. hie 81 w ‘Ed. 255, 7 Ss. Mt... 216 Bl 4 A. Mr. Justice Sutherland 
at p. 316: since the states severally never possessed intern could not have been 


Irom the sas of sate powers but Sbviguly were transmitted to the Unied Sates from Some other sous 
17. United States Constitution, Article II, Section 2, Clause 
18. Holden v. = ho. 17 Wall 211, 21 L. Ed. 523, 334 (1872). 
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being judicially imposed as matters must ordinarly be of substantial interna- 
tional concern before two or more nations become sufficiently interested in the 
subject to enter into a treaty. It is questionable whether this implied limitation 
extends any farther than a mere recognition of the practical nature of treaties 
and the fact that a matter is a subject of treaty negotiation may suffice as 
adequate international concern to justify the use of the treaty power. 


Further limitations exist to the treaty power. Although the Supreme Court 
has never held a treaty to be unconstitutional, and although this fact is quite 
modestly exaggerated by critics of the treaty power, it does not appear that the 
court has ever been faced with a treaty which violated any constitutional pro- 
vision. The court has, in fact, indicated that it would declare a treaty uncon- 
stitutional if it violated any applicable constitutional provision. For example, 
the case of United States v. Curtiss-Wright’? has been labeled as authority for 
the proposition that the Supreme Court would not question the constitutionality 
of a treaty.”° This proposition gains its apparent support from the proposition 
in the Curtiss-Wright case that the treaty power is a necessary concomitant of 
nationality. However, the Supreme Court, in that very case, specifically states 
in reference to the treaty power: 

. . . @ power. . . which, of course, like every other governmental power, must 
be exercised in subordination to the applicable provisions of the Constitution.”?! 
Here was a clear and express recognition by the Supreme Court that the treaty 

power is subject to express constitutional provisions. 


CONCLUSION 


The federal treaty power stems from the sole and absolute international 
sovereignty of the federal government. It is unfettered by any state sovereignty, 
and finds its limitations, not in the reserved powers of the states, but in express 
constitutional provisions, limitations procedurally imposed for the protection 
of the states, and in the very nature of international interests and affairs. 


19. 299 U.S. 304, 57 S. Cr. 216, 81 L. Ed. 255 (1936). 
j yt ey The Treaty Making and Amending Powers: Do They Protect Our Fundamental Rights? A.B.A. 
jour. 36: 


21. U. S. v. Curtiss-Wright, 299 U.S. 304, 320, 57 S. Cr. 216, 81 L. Ed. 255 (1936). 


DEFENSE OF ENTRAPMENT 
By RICHARD G. HEywoop, 2L 


In the case of State, ex rel Corley v. Leopold’ the suit was instigated by the 
Kansas State Board of Medical Registration and Examination to enjoin the 
defendant from the alleged unlawful practice of medicine and surgery. The 
Supreme Court upheld the defendant's right to plead the defense of entrapment, 
saying: 

“This court has recognized the rule that entrapment may be pleaded as a defense 
to an action as early as the year 1894 in the case of State v. Stickney, 53 Kan. 308, 
36 Pac. 714, and as late as the year 1945 in the case of State v. Herschberger, 160 


1. 172 Kan. 371, 240 P. 2d 138 (1952). 





282 The JOURNAL 


Kan. 514, 163 P. 2d 407. See also State v. Lovell, 127 Kan. 157, 272 Pac. 666; and 
Sorrells v. United States, 287 U. S. 435, 77 L. Ed. 413, 53 S. Ct. 210, 86 ALR. 249, 
which held that the defense of entrapment was available to a defendant.” (p. 374) 


Though the question may arise of what value as precedent is the decision of 
a civil action in a subsequent criminal case, the decision of the Leopold Case 
stands as a square recognition of the existence of the defense of entrapment by 
the Kansas Supreme Court.” This decision is at variance with the implication 
drawn in 2 J.B.A. Kan. 143,’ where the author in 1933 concludes in a case 
note to Sorrells v. United States* that the defense of entrapment is unavailable 
in Kansas. Since the publication of that note only one case, aside from the 
Leopold Case, has been decided in Kansas in which the defense was pleaded. 
This was the case of State v. Herschberger’ in which the defendant was arrested 
and convicted of stealing cattle. The Supreme Court sustained the conviction, 
holding that: 


“Before such a defense exonerates an accused it must be shown that the owners, 
in furtherance of a conspiracy to entrap, consented to the taking of the property 
and that the defendant relied thereon.” (p. 516) 
The Court recognized the defense of entrapment, but because of its limitations 
felt that it was inapplicable, thus following the result in the earlier Kansas 
cases of State v. Jansen® and State v. Stickney,’ which dealt with that phase of 
entrapment where consent is an essential element. Whether or not consent is 
a defense depends upon the character of each particular offense. In those crimes 
where the lack of consent is an element the giving thereof constitutes a good 
defense, but the consent required is more than a mere passive submission without 
a previous understanding with the et , 


The remainder of the Kansas cases'® in which entrapment has been pleaded 
are prosecutions for liquor or narcotic violations. The author of the above 
cited note rests his conclusion upon the case of State v. Driscoll,’’ as distin- 
guished from the case of Sorrells v. United States,'? saying: “The next case 
taken literally upon the question destroyed the last vestige of the defense of 
entrapment.” (p. 144) The Driscoll Case was litigated under the prohibitory 
liquor law in Kansas and the Supreme Court actually recognized and applied 
the majority rule, which denied the application of the doctrine in liquor 
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offenses.'? Where prohibition has been repealed most of the state courts 
formerly adhering to the majority rule have reversed themselves, and the 
criterion now set in liquor and narcotic cases is whether or not the defendant 
was ready, willing and able to commit the offense.'* 


The law of entrapment, broadly stated, may be said to be: That a man was 
entrapped in the commission of a crime is no defense unless the circumstances 
show consent on the part of the person injured, and want of consent is an 
essential element of the crime; or unless the commission of the act was induced 
by active cooperation and instigation on the part of the public authorities, or 
of the person injured.'* Entrapment is looked upon as a legitimate and often 

necessary means in detective work for procuring evidence’® and apprehending 

criminals,’’ for reasonable methods of crime detection must be Permitted to 
keep abreast with technology and changing social conditions." The mere 
offering of an opportunity to commit a crime will not make the defense avail- 
able where the criminal intent originated in the mind of the accused, but the 
entrapping person must have reasonable grounds to believe the law is being 
violated or about to be violated.'? Where the conduct of officers goes beyond 
merely presenting an opportunity, however, and instigates or lures a person 
into the commission of an offense which he did not intend to commit, and 
would not otherwise have committed, the defense may be invoked.”° 


The generally accepted test for entrapment is the determination of whether 
the defendant would have committed the act at all, with the officer or anyone 
else, had he not been subjected to the particular solicitation and persuasion by 


the officer.? How far an officer is permitted to go in any particular case should 
be determined by the type of offense, and the need in the public interest of 
the methods employed.” 


The defense of entrapment is predicated upon public policy,”* and the above 
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test is in accord with this basis. Public policy is a variable quantity based upon 
the welfare of the community at any given time, however, difficulty arises in 
attempting to ascertain its exact nature. Some jurists have thought this diffi. 
culty so great that it would be better solved by the legislature, while perhaps 
the better view is that the difficulty of discovering what public policy is at any 
given moment certainly does not absolve the bench from doing so.”* These 
views of the judiciary are reflected in the case of Sorrells v. United States*® 
where the majority of the United States Supreme Court held the vitiating ele- 
ment of criminal liability to be implied exceptions in the statute creating the 
criminal act, based upon the premise that the legislature intended that the 
statute should only apply to a person acting on his own volition. But, in a 
concurring opinion, Mr. Justice Roberts denies the rationale though the crime 
be statutory, saying: “The protection of its own functions and the preservation 
of the purity of its own temple belongs only to the court.” (53 S. Ct. 210, 218). 
Other theories upon which the defense of entrapment might rest have been 
offered,”® but in the final analysis they are overcome by logic and public policy 
remains the only sound foundation. 


The law of entrapment has received diverse application in the courts of the 
various jurisdictions. This may be because courts find that public policy de- 
mands, within their specific jurisdiction, more or less stringent restraints than 
those required in sister states. This may be seen in a glance at the rule a. 
in Colorado, where amy solicitation by an officer constitutes entrapment,”’ 
compared with the law of New York and Tennessee, which disclaims Po 
availability of the defense altogether.”* Kansas decisions”? in which entrap- 
ment has been pleaded as a defense are too few to give an accurate picture of 
the attitude of the courts in extending the validity of the defense. This is 
especially true in light of the fact that the Supreme Court has never sustained 
the defense of entrapment on its merits. 


In the District Court of Reno County, Kansas, an interesting case was 
litigated in October, 1951, and we are indebted to the Hon. F. B. Hettinger, 
former Judge of the 40th Judicial District, for the following facts and jury 
instructions in the case of State v. Garcia. Two new police officers were assigned 
to enter a tavern, after hours for liquor stores, with the intention of trying to 
purchase liquor from the proprietor, but he refused to sell them any. It then 
came to the attention of the officers that the defendant possessed a pint of 
liquor which he had purchased before the liquor stores closed for his own use. 
Staging a drunk, the officers approached the defendant and offered him $5.00 
for the pint. After considerable argument and persuasion on the part of the 
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officers he agreed to sell it to them. The jury found the defendant not guilty 
on the following instructions: 


“The jury are instructed that in this case the defendant admits under oath in this 
trial that he did sell the liquor in question to the officers, but claims as a defense 
that the sale was made because of the inducement and at the instigation of the 
officers and that he, himself, had no intent or design to make the sale of the liquo: 
at the time the sale was made. 

“In this connection the jury are instructed that it is a defense to an action of this 
kind if the party selling the liquor was so induced and cajoled into making the sale 
that it cannot be said that the sale was voluntarily made. However, the mere 
setting of a trap to catch one in the execution of a crime which he himself conceives 
and which is in fact his own voluntary and knowing act, is not such an available 
defense as above stated. 

“Thus, if the jury finds from all the evidence in the case beyond a reasonable 
doubt, that this defendant made the sale to the officers with a full and complete 
intention upon his part so to do and that he in fact had the intention of doing 
this unlawful act at the time that the sale was made, then you will find him guilty 
as charged. This is true even though the officers did not tell or disclose to the 
defendant that they were officers of the law. 

“However, if you find from all the evidence in the case that this sale was so 
induced by the officers that the defendant did not in fact have any intention of 
making a sale that could be called his own intention at the time, then you will find 
the dando not guilty of the crime charged. 

“The jury are further instructed that the defendant is not required to prove any 
defense he may have beyond a reasonable doubt, or by a preponderance of the evi- 
dence. If any defense he makes is sufficient to raise a reasonable doubt in the minds 
of the jury as to his guilt, he must be acquitted.” 

These instructions are at variance with those refused by the court in State v. 
Driscoll,*° aforementioned. In that case the defendant requested that: 

“If the witness, Peterson, while acting as an officer of the law, induced the de- 
fendant to commit the crime charged, so that said witness was the moving cause 
of the commission of said crime, then you cannot convict the defendant for such 
crime.” 

Although the instructions of the Garcia Case are at variance with the rule 
announced in the Driscoll Case, they are in accord with the majority rule. 


It remains to be seen how the Kansas Courts will further apply the defense 
of entrapment, but “it must be kept in mind that on the one hand there is 
absolute necessity of rigid enforcement of the laws under which detection is 
difficult, and on the other hand we must protect those traditional safeguards 
guaranteed to individuals suspected, accused and tried for a criminal offense.”** 


Courts should be ever aware of the needs of the community, and the trend 
of judicial decision should be in conformity with the mandate of the public 
as prescribed by those needs. The public has decreed that its citizens should not 
be subject to prosecutions for criminal acts never intended but induced by offi- 
cers of the law, and the courts should so hold. 
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WASHBURN GOES TO NEW YORK 
By CHARLES C. MCCARTER, 3L 


Recently I had the privilege of being a member of the moot court team 
which Washburn Law School entered in the National Competition for the first 
time. Our experience of practicing before a make-believe United States Supreme 
Court was thrilling and educational. 


Thomas A. Wood of Wichita, Kansas, and myself participated in the regional 
rounds in St. Louis in the middle of November. There we earned our way into 
the competition at the national level by defeating Kansas University Law School 
and Lincoln Law School of Missouri. In the finals, Tom and I pitted our 
skills against two fine young law students, Mr. Lloyd Emery and Mr. Edwin 
Norris of Vanderbilt University in Tennessee. In past arguments we had been 
limited to thirty-five minutes a team, but this time we were grilled for three 
intense hours by the judges. After a delayed recess we were told by the Court 
that the oral presentations were balanced, but that Vanderbilt had presented 
a slightly better brief, so we took second place in the Regionals. 


After the final rounds we sat at the head table with the Court and other 
distinguished guests at a regional victory banquet. The food and conversation 
were nourishing to hopeful young lawyers. 


Our regional rounds were under the dual auspices of the St. Louis Bar Asso- 
ciation and Washington University Law School. Our region, being one of the 


larger regions in the nation, had more than the seven competing teams requisite 
to sending both the first and second place winners to the National Competition. 
We later fully realized the merits of this system when a regional second place 
team won the National Championship and another tried for third place. The 
smaller regions with less than seven teams participating were allowed to send 
only the winners to the national rounds. 


The right to go to New York served us notice of more preparation and 
library hours. Prior to St. Louis, we had analyzed the problem, digested about 
one hundred cases or articles, prepared oral arguments, and written a brief. 
We had worked together about six weeks in addition to our many other 
activities. Now came more work, but we enjoyed it. 


We were assigned Professor James R. Ahrens as our faculty advisor, and he 
turned out to be the best cheer leader I have ever known. We persuaded Mr. 
Ahrens’ wife and Tom’s wife to go to New York with us and found them to be 
a rousing Pep Club. We had one-hundred percent cooperation from the whole 
University—the Law Faculty, the students, and the University Administration. 
For our St. Louis trip, we asked and received our financial support from the 
Topeka Bar Association with the help of the Washburn Student Bar. We were 
repaid for our New York expenses and TWA flight by the University Admin- 
istration and the Student Council. We genuinely appreciated all this help. 


H. M. Ives and Sons, Topeka, Kansas, supplied us printed briefs for the 
regional rounds, and we were given one hundred reprints off the Pandick 
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Press, Incorporated, of New York without charge for the national rounds. We 
were not allowed the privilege of rewriting our briefs for the national compe- 
tition, although we had learned much law from the regional rounds and 
wished the rules were different. 


What happened in New York? 


Upon our arrival, December the fourth, we discovered that sixty-two teams 
had been competing throughout the country, and that of the fifteen who had 
earned their way to New York all were practically even in advocate ability, 
background, and hope. I sympathized with the judges who had to make the 
decision of winner over loser on the basis of forensic ability, ability to answer 
questions, court presence, resourcefulness, and understanding of the question 
and the law. A special committee graded the depth, breadth, and scope of the 
brief, and the judges used this grade to determine the outcome of an otherwise 
evenly argued battle. The judges often remarked before handing down a 
decision that they would much prefer to render a decision on the question of 
law than to choose the team presenting that question best. Of course, of the 
two teams arguing, fifty percent had to lose, and the judges could not beat that 
average! 


By the time we reached the quarter-finals, we drew Southern Methodist and 
Bill Brice and John Hamilton for opponents. Since six Petitioner teams had 
lost we were asked to take Petitioner’s side. That was rough. According to the 
rules, we had briefed the Respondent's side. We had to switch sides. 


I was worried about the outcome—until Tom gave his rebuttal! His re- 
buttal would have made our Dean Jackson proud of his law school if he could 
have heard it. Tom was perfectly timed, at ease, and in organized stride for the 
allotted ten minutes, answering questions as if they were intended to be part of 
a planned speech. We won the decision on the narrow margin that, as a team, 
we had presented a better argument than Southern Methodist. 


In the semi-finals, Tom and I lost to the team that won the finals, George- 
town. Thus, out of sixty-two competing teams, we tied for third in the nation 
with Vanderbilt. Chicago won second place. Georgetown’s victory was its 
second in three years as it had won in 1950 over the University of Kansas. The 
University of Arizona won in 1951. (Tom, who is now a Law Junior at Wash- 
burn, expects to return next year and unseat the Champs in no uncertain terms, 
so take note, Georgetown! ) 


The eminence of the final bench at New York typified the various benches 
before which we practiced. That bench included the Honorable Associate 
Justice Stanley F. Reed of the United States Supreme Court, the Honorable 
Leslie K. Munro, Ambassador from New Zealand, the Honorables Judge Stan- 
ley H. Fulu, Judge John J. Parker, and Judge David W. Peak of New York 
benches, and the Honorable Bethuel W. Webster, President of the New York 
City Bar Association. 

The question this year concerned the validity of a State Alien Land Law, 
which provides that aliens ineligible to citizenship in the United States may 
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not own land and that all land transferred to such an alien must escheat to the 
State. The Statute was attacked by the alien upon two grounds: first, that it 
violates the fourteenth amendment of the federal constitution, and second, that 
it is superseded by the United Nations Charter as a treaty and the supreme law 
of the land. The subject last year concerned Congressional Investigation Com. 
mittees and their use of television. In 1950 the topic concerned rain-makers and 
who owns the clouds in the sky. Judge Parker said that it was a tribute to the 
Competition that such timely and practical questions were argued, as both 
the boys and the Bar benefited from delving into these subjects. The Judge 
much preferred the chosen topics to “The Rule in Shelley’s Case.” 


This was the third year of the National Competition under the supervision of 
the New York City Bar Association. The President of the New York Bar, Mr. 
Webster, said at a banquet honoring the contestants that the idea had caught on 
and its values to students and the various Bar Associations and their members 
were beyond doubt. He commented that even if the competition were not of 
value, it was too much fun for all to stop. 


That idea stayed with me. It was fun. It was a challenge to present vigor- 
ously and purposefully our views without fear. 


Sending Washburn students to the National Competition made a mark of 
distinction for the Law School that is irreplaceable. It marked the school as a 
national institution and able to rate successfully with other schools throughout 
the country. It increased the pride of the student body in their institution, and 


it educated the law student in the practical application of legal theory. 


Washburn to New York was a success, and Tom and I greatly appreciate all 
that was done to make this experience possible for us. We are proud that 
Washburn sent us. 
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CONDUCT OF JUDGES AND LAWYERS, 1953. “Demonstrably inadequate” and 
100 little known by judges and lawyers, the Canons of Legal and Judicial Ethics need 
stricter enforcement, according to a book published here today as one of the major re- 
ports of the American Bar Association's Survey of the Legal Profession. 


“To my mind the worst thing disclosed by the study is that many states have no decent 
records as to disbarments,” said Reginald Heber Smith, Boston lawyer and Director of the 
Survey. “In short, the profession is unable to account to the public.” 


Based on materials gathered during the last four years by more than 200 lawyers 
throughout the United States, the report sets forth a program for improvement. The 
name of the book is “Conduct of Judges and Lawyers.” Parker & Company, Los Angeles, 
are publishers. 


The authors are Chief Judge Orie L. Phillips of the U. S. Court of Appeals for the 
Tenth Circuit, Denver, and Judge Philbrick McCoy of the Los Angeles Superior Court. 


Factual research for the report was done by six prominent lawyers: George E. Brand, 
Detroit; Elliott E. Cheatham, New York City; Henry S. Drinker, Philadelphia; John G. 
Jackson, New York City; Judge McCoy, Los Angeles; Robert T. McCracken, Philadel- 
phia; and Judge Frederic M. Miller, Des Moines. 


STANDARDS HIGH ENOUGH 


“The bar does not need to raise the standards of professional conduct, though the 
Canons may need some clarification,” write Judge Phillips and Judge McCoy. “What 
it does need is greater respect for and adherence to these standards by its own members.” 

Inculcation of professional standards must begin with the student and end with the 
judge. The authors state that there is increasing evidence that “too large a number” of 
members of the bar have forgotten their oaths and that many never fully understood 
the oaths they took in the first place. They find, however, that these lawyers constitute 
only a small percentage of the Bar. 


“It is shocking to realize that in virtually all the states there is no requirement that an 
applicant for admission to practice must have an understanding of the professional 
standards and responsibilities of the lawyer,” write Judge Phillips and Tales McCoy. 
They go on to place the blame first on the law faculties, then on the bar examiner com- 
mittees. 

The report recommends that would-be lawyers be required to register at the outset of 
their studies; that a practicing lawyer act as preceptor for each student; that there be a 
required period of clerkship after graduation; that berfore a law graduate is allowed 
to take the bar examination he be required to prove good character and that investigations 
be conducted where necessary. 


In the 25 states where all lawyers are obliged to belong to and support the bar asso- 
ciations, the lawyer's code has been adopted; four states have none at all. As for the 
judicial code, only 10 of the 25 “integrated bar” states have adopted it. 


CODES NEW, LAWYER’S OATH OLD 


Codes of professional and judicial conduct are less than 100 years old, but the lawyer's 
oath is as old as the common law itself, according to “Conduct of Judges and Lawyers.” 


An inquiry into the extent of observance of present canons in the various states re- 
sulted in the conclusions that lawyers and judges need to be educated more as to the 
canons and that stricter enforcement by the bar associations and the courts was needed. 


The present canons require a lawyer to accept employment for indigent persons, yet 
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the Survey found that rejection of such cases was not considered unprofessional in eight 
states and was said to be common practice in five states. The authors found the extent 
to which this obligation is being disregarded “startling.” 

Disciplinary cases during the 21 years preceding 1949 were studied. It was discovered 
that in this respect many states had no records at all. Detailed studies of the cases in 
Illinois and California are included as a part of this report. 


When a lawyer is suspended for a substantial period of time, the authors recommend 
that he not be reinstated until after a showing that he is qualified to practice, just as 
in the case of the man who has been disbarred. The statistics show that greater strictness 
should be used with regard to repeaters. 


JUDGES HARD TO OUST 


Present procedures for outsing an errant judge are “too cumbersome and inadequate,” 
the authors write. In the 21 year period surveyed there were only three impeachments 
of judges in the United States and they all failed. 


Canon 28 of the Code of Judicial Ethics flatly prohibits partisan political activity 
on the part of judges. “To an alarming degree this Canon is disregarded throughout 
the country, due largely to political pressure and the constant need of judges for political 
support in order to retain their positions.” 


Emphasizing that relatively few judges in the nation ever violate their oaths of office, 
the authors point to Cook County, Illinois, as an example where the violations are 
“flagrant.” The report shows that in Illinois the majority of the public is apparently 
content with an obviouly disgraceful condition.” 


Reform, according to the report, should be along the line of supervising the work 
of judges, rather than changing the methods of discipline. Such supervision has been 
done successfully in the federal courts and recently in New Jersey. 


CONDEMNS “TRIAL BY NEWSPAPER” 


Special attention is given to “trial by newspaper.” The Canon covering what a lawyer 
can say for publication with regard to a aula case requires “substantial revision,” 
according to the authors. “The Council of the Survey is deeply concerned with the con- 
duct of a few judges and lawyers resulting in trial by newspaper and lowering of public 
regard for the Bar as a whole. 


They say that there are many cases where defendants have been deprived of their 
constitutional rights in trial courts. Yet there is no record that any lawyer has ever been 
disciplined for his part in such breaches of the Canons. 


“The First Amendment does not guarantee to the Press any right to deprive any person 
of due process of law as guaranteed by the Fifth and Fourteenth Amendments,” the 
authors state. 

The layman’s view of the lawyer is considered in the final section of the book. Opinion 
surveys show that a large minority of laymen think ill of lawyers. Although the inte- 
grated bar has increased public confidence in lawyers, “the fact remains that for many 
reasons the Bar does not have the standing in the community to which it is entitled.” 


The main responsibility for changing this situation, according to this report, is on 
the organized bar. 

Sponsored by the American Bar Association, the Survey of the Legal Profession began 
its work early in 1948. It is now completing its researches and the Director's final 
report of the Survey's finding and recommendations will be published in 1953. 

“Conduct of Judges and Lawyers,” 246 pages, may be obtained directly from the 
publisher, Parker & Company, Los Angeles, at $5.00 per copy. 
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HANDLING FOREIGN TAXPAYERS’ PROBLEMS, 1953. The taxation of non- 
resident aliens and foreign corporations concerns not only foreign taxpayers. The sub- 
ject is also of direct interest to American taxpayers, such as business which make pay- 
ments of compensation, interest, dividends or other income to a foreign taxpayer; tax- 
payers active in foreign countries; banks with foreign customers; and fiduciaries of non- 
resident alien beneficiaries. Others also may have to consider the rules which apply 
to these special classes of taxpayers. For example, if a resident American citizen, a 
resident alien, and two nonresident aliens of different nationalities wish to manufacture 
and distribute a product throughout the world, the American, as well as his colleagues, 
will have to consider the taxes applicable to nonresident aliens and foreign corporations, 
in order to assure the most advantageous operation of their business. 


Using such an example as a vehicle, Sidney I. Roberts, a skilled tax lawyer, and Pro- 
fessor William C. Warren of Columbia Law School, explain these rules in their mono- 
graph on “Income Taxation of Nonresident Aliens and Foreign Corporations” which 
has just been published by the Practicing Law Intitute. They present a birdseye view 
of the entire scheme of taxation for foreign taxpayers and knit together the law of 
foreign taxpayers which is scattered through the Internal Revenue Code. Thus, the rules 
which have been engrafted on the Code as appendages, additions, exceptions and limita- 
tions are given logical organization; and the concepts which are peculiar to the taxation 
of foreign taxpayers (and are even more complex than those applicable to domestic 
taxpayers) are made more readily understandable. To make the monograph of maxi- 
mum practical value the authors tell how the business venture of the four associates 
should be set up and operated in the light of the tax consequences to all the participants 
in the venture. 


Typical of some of the questions considered are: should a domestic or foreign cor- 
poration be organized; if foreign, in which country; will the corporation be a personal 
holding company; should a partnership be used, and if so, should it be domestic or 
foreign; should there be more than one entity, such as a United States parent corpora- 
tion and several foreign corporations, or a foreign parent and a United States sub- 
sidiary, or a United States partnership which owns the operating corporation; what 
United States tax will the nonresident aliens pay while they visit here, and on various 
classes of income, such as interest, dividends, royalties; what duty will there be to with- 
hold tax on such income; are the United States estate taxes of the individuals affected 
by whether their corporation is formed here or abroad; what factors should a nonresident 
alien consider in determining where to create trusts for the benefit of a United States 
resident and a foreign resident; and how are these questions affected by the applicable 
tax treaties. 


In analyzing the complex scheme which applies to foreign taxpayers the monograph 
explains such matters as the classification of foreign taxpayers; the meaning of “United 
States” and “foreign”; when is a taxpayer engaged in trade or business in the United 
States; when is income deemed from sources within the United States; what constitutes 
fixed or determinable annual or periodical income; what deductions and credits are 
allowable against a foreign taxpayer's taxable gross income; how to plan for the maxi- 
mum advantages of the foreign tax credit; and filing returns. 


The monograph, which totals 150 pages, also explains the impact of tax treaties by 
discussing the themes which run through most of the treaties and illustrates their im- 
portant differences. How such treaties affect the practical handling of actual situations 
is illustrated by explaining the application of the United Kingdom treaty to the United 
States scheme of taxation. The monograph’s footnotes contain detailed references to and 
discussions of the cases, Treasury Regulations and treaty provisions. 


The authors are nationally known authorities on tax law. Sidney Roberts is co-author 
of “Annotated Forms for Tax Practice” and the partner in charge of the tax department 
of the New York City law firm of Roosevelt, Freidin & Littauer. Professor Warren is 
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Associate Chief Reporter of the American Law Institute’s Income Tax Project, the 
author of widely read works on accounting, corporations and taxation, Editor of the 
Practicing Law Institute’s two series of monographs on Fundamentals of Federal Taxa- 
tion and Current Problems in Federal Taxation and formerly was Tax Consultant to 
the Secretary of the Treasury. 


Copies of “Income Taxation of Nonresident Aliens and Foreign Corporations,” which 
is one of a series of fourteen monographs on Current Problems in Federal Taxation, may 
be obtained for $2 each from the Practicing Law Institute, a nonprofit educational in- 
stitution, with offices at 57 William Street, New York 5, N. Y. 


MEDICAL ASPECTS OF TRIALS, 1953. In preparing and trying personal injuries 
cases counsel’s most difficult problems usually are in dealing with the medical aspects, 
The amount recovered by a plaintiff often depends upon the effectiveness of the pre- 
sentation of the facts about the injuries. Defendant's counsel must be alert to expose 
the weaknesses in the medical side of the claimant's case. 


A new monograph on “The Medical Aspects of Negligence Cases” has been published 
by the Practicing Law Institute. Written by Charles Kramer, an active trial lawyer of 
the New York firm of Kramer & Dillof, it explains the tactics and techniques of expert 
trial lawyers, beginning with the preparation of the case. The author discusses such 
questions as whether plaintiff's counsel should permit the physical examination of his 
client while he is still in the hospital; why plaintiff's attorney should seek to have the 
examination conducted at his and not at the examining doctors office; what preparation 
the plaintiff's attorney should make for the examination, and what he should do during it. 


The monograph deals at length with the injury paragraph of the bill of particulars 
and explains why specific medical terms should be used, how to present the injuries 
favorably and how to include their effects as well as a mere description of the injuries. 
It also discusses whether to allege that the ailment, or the secondary condition, if there 
is one, was caused, aggravated or precipitated by the accident. In addition, Mr. Kramer 
explains the several procedures available where a new condition develops after serving 
the bill of particulars, or if a particular injury has been overlooked, so that proof of such 
injury may be admitted at the trial. 

Helpful suggestions are also made on the utilization of the hospital records by de- 
fendant’s as well as plaintiff's attorneys. 


The major portion of the monograph is devoted to the trial itself. The author dis- 
cusses the references to the injuries to be made in the opening statement, and the use 
of both medical terms and lay language. 


On direct examination the plaintiff should describe the nature, intensity and fre- 
quency of his pain and should relate his difficulty to the malfunctioning of the organ. 
If both the attending doctor and an expert are to testify, the plaintiff usually should 
call the attending physician first. But there are circumstances when the consultant 
should precede the family doctor, or when the latter should not be called by the plaintiff. 
The direct examination of the plaintiff's doctor should cover his qualifications, the his- 
tory of the accident which he obtained when he first saw the plaintif, the doctor's find- 
ings, the treatment given, the plaintiff's complaints of pain during the course thereof, 
the diagnosis and permanency or prognosis of the injuries, the hypothetical question, 
and the value of his services. Often, defendant’s counsel is faced with the dilemma of 
whether it will do more harm than good to have his examining doctor testify; and his 
direct examination differs somewhat in technique. The author makes numerous sugges- 
tions on the cross examination of doctors. 
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The author stresses that to obtain a satisfactory verdict, plaintiff's summation must 
discuss the injuries and damages adequately. Detailed suggestions are made on how this 
may be done effectively. 


The new publication is one of a series of 29 monographs on Trial Practice, which also 
includes two companion monographs on “Preparation of Negligence Cases” by A. Harold 
Frost and “The Trial of a Negligence Action” by Harry A. Gair. Copies of these mono- 
graphs may be purchased for $2 each from the Practising Law Institute, a non-profit 
educational institution with offices at 57 William Street, New York 5, N. Y. A catalog 
of all Institute publications is available on request. 


THE LAW OF MUNICIPAL CONTRACTS WITH ANNOTATED MODEL 
FORMS by Charles S. Rhyne (National Institute of Municipal Law Officers, 730 Jack- 
son Place, N. W., Washington 6, D. C., 192 pp., Price $7.50) 


The National Institute of Municipal Law Officers announces the release of its latest 
publication, “The Law of Municipal Contracts with Annotated Model Forms.” 


This volume is the first of its kind in this field. It is a practical handbook on munici- 
pal contract law with model forms, and is suitable for the use of both municipal attorneys 
and municipal purchasing agents. 


Prior to publication, a draft of the manuscript of this volume was submitted for 
comment to numerous City attorneys, city purchasing agents, and other persons in the 
public purchasing field, who have had wide experience in the field of municipal con- 
tracts. Their comments were then utilized in preparing the final draft of the manuscript. 


The model forms presented in this volume are the first available in this field. The 
annotations to these model provisions will assist in clarifying the technical lan 
legally required to accomplish modern public purchasing objectives. The model forms 
include: model contract proposal forms; general contract conditions (with annotations) ; 
special contract provisions suitable for general use; special model provisions applicable 
to paving of streets, highways, or sidewalks; model forms for contractor's performance, 
payment or maintenance bonds; model form for prequalification of bidders, a form of 
bid, and other model forms suitable for other contract purposes. 


The court decisions on the basic law of municipal contracts are outlined as concisely 
as possible. Included are a consideration of the contract powers of municipal corpora- 
tions, ultra vires and illegal contracts, personal interest of municipal officer, competitive 
bidding, advertisement for bids, action on bids, the form of agreement, “cost-plus” con- 
tracts, impossibility of performance, escalator clauses, bonds and deposits, and pre- 
qualification of bidders. 


The tremendous increase in municipal functions in recent years, coupled with the fact 
that nearly all municipal functions are carried out under contracts of various kinds, has 
created a vital need for this authoritative handbook on the law of municipal contracts. 
Municipal attorneys and purchasing officers have long urged this need upon their offi- 
cial national organizations: NIMLO and the National Institute of Governmental Pur- 
chasing. This volume, covering the basic legal _ in the field, together with 
model forms on all phases of the subject, is intended to meet this need. 


The volume contains a detailed table of contents, table of court decisions, and a de- 
tailed index, which adds to its maximum usefulness as a day-by-day handbook for mu- 
nicipal attorneys and purchasing officials. 
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Bill Attwater and Francis Prosser formed 
a new partmership with offices in the 
Wheeler-Kelly-Hagny Building in Wich- 
ita. 

The Southwest Bar Meeting at Dodge 
City the 13th of December was very well 


attended. Judge Arthur Mellott held court 
the week previous and the week after the 
meeting. George Gould as usual acted as 
the Master of Ceremonies on and for all 
occasions. Kept the ball moving to the 
delight and entertainment of all. 

Harry Gillig married in December. . . 
bought a wedding present for himself in 
the form of a complete Reporter System, 
all new books and on thin paper. Makes a 
mighty attractive law library. Congratula- 
tions Harry. 

Bob Martin of Wichita had another mem- 
ber added to their family just before Christ- 
mas. 

Jim Scoville moved from the New Eng- 
land Building in Topeka to the Capitol 
Federal about February Ist. Jim is getting 
out on his own with his own office. 

C. L. Clark and Jim Mize of Salina an- 
nounce the third and new member of the 
firm, Jason Yordy, as the new man, as of 
January first. Jason is a Salina boy who 
came home and made good with a going 
Salina office. 

Charles Niernberger has separated him- 


self from the Air Force and is reopening 
his office at Ellis where he practiced be- 
fore being recalled. 

Ken Moses opened an office in $- 
ville after a hitch in the office of ie 
Attorney. 

Barney Sheridan of Paola died just after 
Christmas. Far as I knew he was in good 
health. I saw him in November. I will al- 
ways remember Barney Sheridan, he and 
I undertook to integrate the bar in 1937 
and 1939. What Barney lacked in acquaint- 
ance he made up with an insatiable desire 
to sell every one he met. Barney over- 
trained on the deal. 


Judge Hugh Means of Lawrence stepped 
down from the bench after 32 years in the 
one court. Judge Means had a long and 
enviable career. 


Fred Hall and Keith Wilcox have en- 
tered into a partnership in Dodge City. 1 
assume Fred will be kept occupied in To- 
peka, at least temporarily, which means 
that Keith will be running the office. 


Earl Bohannon of Parsons died about 
Christmas time after one week's illness. I 
first met Earl in Muskogee, Oklahoma, 
somewhere about the year 1916. At that 
time Muskogee was quite a thriving com- 
munity and Earl had quite an Oklahoma 
practice. He afterwards came back to Kan- 
sas via the Demming Mortgage Co. of 
Oswego. Afterwards to Parsons where he 
practiced the last twenty years. 

W. H. Carpenter of Marion, Kansas, 
died at the age of 89, having practiced for 
sixty years. W. H. still liked to attend Bar 
meeting to which he came early and stayed 
late. 

Al Williams of Pratt will be among the 
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missing at the County Attorneys meetin, 
in Topeka on Kansas Day. Al 

down in favor of Eldon Meigs, his suc- 
cessor, after 18 years in the office as 
County Attorney. I think Al holds the 
record. 

Turner Murrell is the newest member 
of Baker-Doherty firm in Topeka. Turner 
is just out of the Navy, having been dis- 
charged from Pensacola, Fla, sometime 
about the first of the year. 

The Wichita Bar Association has just 
bad another seige of electing officers for 
the year of 1953. This gets to be big busi- 
ness about January of every year with the 
same group. 

Clark Wallace of Kingman and Dave 
Wilson of Meade head up the Southwest 
Association as President and Vice-presi- 
dent respectively. Both being elected at 
Dodge City on December 13. Congratula- 
tions to both. 

C. E. Russell of Wellington heads up 
the County Bar of Sumner County. Tom 
Schwinn as the Vice-president and Lew 
Nugent as Secretary-Treasurer. 


Bal Jeffrey is concluding his legal career 


with the Doran, Kline, = Jeffrey & 
20 


Russell firm of Topeka, years, to 
become the assistant president of the Kan- 
sas Power and Light Co. Bal, I know, will 
enjoy the work and help the company. 


Harold Schroeder of Topeka has joined 
up with Barney Heeney. Both are tax ex- 
= and confine their activities to that 
1¢eid. 

Warner Moore has named his deputies. 
Seven in all to take office with him in 
January as the incoming County Attorneys 
for Sedgwick County for the next two 
years. Manford Holly, Bob Freeman, Keith 
Sanborn, Charlie Anderson, Jack Glaves, 
Jim Noone and Tom Bush. 


L. A. McNally and Tom Corman are re- 
modeling their offices over the Bank in 
Minneapolis into a five-rom suite. These 
have been law offices as long as the bank 
is old, and that’s a long time. 


Franklin Hettinger went off the District 
Court of Reno- County after 12 years of 
service, in favor of John Fontron, who was 
elected on the Republican ticket. Judge 
Hettinger and John changed offices. John 
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vacating his office in the Hall Holmes 
Suite in the First National Bank Building 
and the Judge moving in. 


Herk Morris has a creeping sort of 
reputation. It traveled from Wichita to 
Miami, Fla. I made it a point to inquire 
in the Perry Nichols office while I was in 
Miami if they knew our Herk from Kan- 
sas. They said they did, having met him at 
Frisco or Houston quite recently and a 
great many nice things were said about 
Herk. By the way, Herk, I didn’t get an 
invitation to the open house. 

One of the older offices in the state has 
undergone a complete change of personnel. 
The Branine office at Newton. The firm 
has been Branine, Ice, Flynn and Brown. 
Aldon Branine is not too active. John 
Flynn is going back with the Land Bank. 
Lee Brown, present County Attorney, is 
opening up his own office on Brodaway. 
Fred Ice and Art Turner are forming an 
office under the style of Branine, Ice and 
Turner in the old location. 


Don Amrein of Ness City has a new 
arrival in the family. I think he is trying 
to keep pace with Tom Smyth, which is no 
small chore. 

Basil Marhoffer of Ness City went to 
Topeka on Kansas Day and came home 
with the flu. 

Dale Stinson and Starr Calvert have 
joined up with the Ratner office as this 
is written on about February first. Ora 
McClellan told me they were desperate for 
help. This may solve the problem. 


John Shuart writes me stating: the law- 
yers do not attend the business sessions at 
the bar meetings. He suggests a drawing 
for a prize to be held at each session. As 
near as I can judge from his letter, I am 
going to be the prize, unless I can supply 
something else in my stead. 

Tom Conroy of Beloit has opened his 
own office there for general practice. He 
married, opened an office, and left Ralph 
and Kate Noah all at the same time. 


Johnnie Woelk and Glenn Banker en- 
tered into a partnership in Russell as of 
January first. John is in the legislature at 
the moment and Glenn has been ill and 
confined to his home where he has from 
time to time carried on what practice he 
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could. I hope that when John gets home 
from Topeka Glenn will be out and ready 
to go at that time. 

Tom Raum is with Grey Dresie and 
Carl Bell in Wichita and Jim Harrison is 
with Pat Healy in the Union National 
Bank Building. Both of the boys were 
with Tom Seed in the County Attorney's 
office. Incidentally, Jim Harrison had a 
whole lot of things to talk about, having 
just returned from the inaugural. 


George Seifkin went down to talk on 
oil and gas at S.M.U., this being the fourth 
annual institute for the school. I don’t 
know how George finds time to do it but 
he does, and I’m sure it was a good talk. 


Phil Buzick has come back to Topeka 
and is in the office of McClure, Webb and 
Oman. Phil didn’t like Texas and was 
glad to get back and we are glad to see 
him back. 

I see Cliff Holland of Russell, after his 
election to President of the County Bar, 
appointed a committee to keep him in- 
formed on current legislation that might 
affect the bar. I don’t know why he needs 
a committee, all he needs to do is ask 
George and that would solve that problem. 


Joe Fromme of Hoxie has put an ad in 
the Hoxie newspaper. States he will main- 
tain his office at the present address. Joe, 
Hoxie ain’t that big. Just stand on the 
corner and they'll find you. 


Morton Frickey of Oberlin opened an 
office in Jennings, Kansas, where he spends 
one day a week, Saturday. This is just an- 
other illustration of nothing to do in Ober- 
lin, so Morton goes to Jennings. 

Loren Rosenkranz has reopened his of- 
fice in Washington after about 10 years 
leave of absence. I am more than glad to 
hear of the reopening and hope from here 
on all will be rosy. 


Pat Sargent heads the Wichita Bar As- 
sociation. I know this will be something 
for Pat as well as for the Bar. Don’t forget, 
Pat, you will have the State Bar Meeting 
on your hands come April. It better be 
good. 


Frantz Loriaux has come back to Au- 
gusta to re-establish his office after 10 
years in the Army in Germany. The last 
two or three were as a civilian employee 
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in government business. We're glad to see 
you 

Harold Hughes heads up the Riley Bar 
Association, with Jim Rhine acting as 
Secretary-Treasurer. 

Art Symms of Hutchinson was elected 
President of the Reno Bar, with Stewart 
Oswalt as Secretary-Treasurer. 


Bill Farmer went out of the County At- 
torney’s office in Wichita, back to the 
old stand, Armine Weiskirch’s office. As | 
stated, Manford Holly went into the C. A’s 
office. About this there is nothing singu- 
lar. Only that if Weiskirch spends his 
time running between the two partners. 


Jim Mangum has a new office in the 
Burr Building in Dodge City. Jim steps 
down as County Attorney in favor of Don- 
nie Smith who is the incoming County 
Attorney of Ford County. 


Tom Crossan and Glenn Tongier are the 
County Attorney and assistant of Mont- 
gomery County. I think Tom went up 
from Assistant County Attorney as of Jan- 
uary 12th. 

I have been since election trying to find 
out what happened to Elmer Columbia in 
the race he made for the District Court. 
Hal Hyler was his opponent and the pres- 
ent incumbent on the Democratic ticket, I 
just found out. Elmer, he got beat. 


Milt Sullivant is now with Buzz Thomp- 
son and Nonie Snyder with offices in the 
Brotherhood Building in Kansas City, Kan- 
sas. 
Maurice Wildgen and Glee Smith are 
remodeling a building for a ground floor 
office in Larned. This they hope to have 
completed in the late spring. 


Clay Baker of Topeka was a visitor in 
Larned on December 12. I saw Clay in 
Vince Fleming's office. 


Jim Boyd of Larned was called to Cali- 
fornia owing to the illness of his grand- 
mother. Jim was still there the day I made 
Larned. 

Bill Cunningham and Bill Howard of 
Arkansas City are forming a partnership 
to practice in the old location over the 

that has for so many years been 
legal office. Art Walker has fitted out a 
big town office in the corner suite of the 
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building he owns across the street from 
the old office. I haven’t seen Art recently 
but I understand he is not too interested 
in active practice. 

Frank Theis has gotten back home and 
opened his office after a year or more with 
the government in Wichita. Frank said 
Ark City looked good, in fact, better than 
ever. 


George Stanley and Doyle White of 
Arkansas City had a formal announcement 
of a new partnership as of January first. 


Wichita has had so many changes that I 
can’t remember them all Tom Seed 
couldn’t find an office so he moved his 
books and furniture down to his a ent 
at 431 S. Main. Duane Hamilton left 
Julian Ralston and formed a partnership 
with Monty Dunn under the name of Dunn 
& Hamilton with offices in the Wheeler 
Kelly Hagney. Bill Woodward, L. A. Wat- 
son and Bob Dauffenbach took over the 
first floor of the residence across from the 
Courthouse on North Market and fixed up 
an office that is second to none. Norben 
Maben left Smith and Shay and went up 
with Harold Blake and Lew Timmerman. 
His place in the Smith and Shay office is 
being taken by Charlie Cotton, a new- 
comer. Max Hamilton has just returned to 
Wichita after spending from August to 
December with the Amerada Oil Co. in 
Williston, North Dakota, examining ab- 
stracts. 


O. W. Helsel and Rod Mayall took on 
another suite and enlarged their office to 
make room for Bob Helsel, who in turn is 
taking on a wife as of February first. 


Karl and Mrs. Shawver were returning 
from Kansas City to Paola in December 
when the car hit a slick spot, spun around 
like a pin wheel, busted Mrs. Shawver’s 
shoulder and bent Karl’s back all out of 
shape. Result, both are still in the hospital 
as this is written. I am very sorry, Karl. I 
hope you can still take the trip you planned. 


Keith Curfman and Everett Fettis are 
still looking for another office, one they 
can expand in, and grow bigger. The 
— Building doesn’t have much to 
offer. 


I had a fine visit with my old friend 
Wendall Ready of Wellington. Been a 
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long time though since I had seen him. It 
was nice. 

Joe Schwinn knocked over a big one. 
Just on the eve of Tom’s (his son) en- 
trance into the office. Ford Harbaugh 
showed me something that looked like big 
business. . . all this at Wellington. 


I found every one in Cowley County, 
most every one, in Topeka on Kansas Day, 
January 29th. 

Ronald Albright of Anthony has joined 
up with Don and Bill Muir, in a firm 
styled as Muir, Albright & Muir. This is 
a new move for Anthony. Wood Runyan 
will move his office to the one vacated by 
Ronald Albright. 


Oral Bilyeu has opened up in Ashland. 
I am not sure whether he will devote full 
time to the practice or farm some on the 
side. 

Harold Harding went out as County 
Attorney of Wyandotte County. Soon as 
he got free of official duties, they found 
another job for him, as president of the 
Wyandotte Bar Association. 


The Montgomery County Bar is extend- 
ing invitations to the surrounding coun- 
ties, Chautauqua, Elk, Wilson, Neosho and 
Labette, to meet with them in Independ- 
ence on February 2nd for an afternoon and 
evening session. Will be at the Country 
Club. The Supreme Court have also been 
invited. George Powers made the talk of 
the evening. 

Carl Holmquist and Elmer Schumacker 
have formed a partnership. I understand 
this is to be in Hays. Elmer has had an 
office in Ellis. 


Harley Hoskins went out as Probate 
Judge in Johnson County. He has opened 
up an office for the general practice. His 
successor in Probate Court is Earl Conner. 


Ken Beck and Ben Foster have formed 
a partnership with offices at 536 Petroleum 
Building in Wichita. Ken Beck has officed 
in the Fourth National previously. This is 
the last new firm in Wichita, as far as I 
know. 

Collins, Williams, Hughes and Martin 
have finally gotten into a new office in the 
Petroleum Building in Wichita, the offices 
have been redone in the most modern ef- 
fect. 
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Blackburn & Hampton at Great Bend 
made a business appearing arrangement 
out of a second story floor. The inside is 
partitioned with glass portions, one can see 
the whole office at a glance. 

Mel Nuss of Great Bend had an auto 
accident coming home from one of the ball 
games at K. U. He suffered several head 
injuries, laid him up for a week or so. 

Art Hagen and Jiggs Schultz have 
teamed up in a partnership with offices 
they readied for occupancy after they left 
the office of County Attorney. This also 
at Great Bend. 


Ted Kelly and the Mrs. were leaving for 
a trip to the Northwest just the day I was 
in Great Bend. I assume by now they are 
back. I know they had a great trip. 


Someone told me Coe Russell was re- 
tiring January first. I had lunch with him 
one day in December. He certainly didn’t 
look like a man going out to me. Great 
Bend won't be the same without Coe. 


Bert Ross and Francis Donnely have 


opened up with offices together in the 
Huron Building, Kansas City, Kansas. 


Francis coming down from the County 
Attorney's office, and Bert going out of 
the office of Paul Ditzen. 


John Martin, Newell George, Don 
Hardy, Joe Swinehardt, and Jim Davis are 
the boys in County Attorney's office in 
Kansas City, Kansas. 


Harry L. Depew will open an office in 
his home town, Neodesha, this I under- 
stand as of January first. 

Bill Porter and Hugh Quinn join the 
McDonald, Tinker and Skaer firm in 
Wichita, where they have been since get- 
ting into the practice. 

I can’t help but commend again the 
Cherokee County Bar for their efforts on 
Public Relations. They held a high school 
student contest. The winner got a trip to 
Topeka to see the Legislature in session, 
an introduction to the Supreme Court, and 
a chance to see the inaugural. An all-ex- 
pense trip of two days under the direction 
of Bill Meek of Baxter Springs. Paid for 
by the County Bar. 

Al Martin stepped down from the 
League of Municipalities, after 27 years of 


service in favor of L. M. Chesney, who has 
been with Al for a good many years. I first 
met Al when he had opened an office ip 
Dodge os. Al is helping Frank Corrick 
draft bills for the Legislature at present. 

Skip Larson went into the Van Riper, 
Williams, Hughes firm as a partner as of 
January first. This too at Dodge City. 

Bob Stone was the pes in a fea. 
tured story in the Sunday Topeka Capital 
under the date of November 30th. The 
stcry detailed Mr. Stone’s long and suc. 
cessful career at a lawyer, statesman and 
general all around good citizen. 

Karl Geddes of El Dorado died in No- 
vember, another old timer who closed the 
book. 

Jo Gaitskill of Girard erases the name 
of another one, who like his father before 
him, made history in Crawford County for 
50 years. Mrs. Jo had an injury sustained 
by a fall. She was in Topeka hospitalized 
awaiting an operation to be performed on 
Friday, November 27—the same morning 
Jo was found dead in bed, having died dur- 
ing the night with a heart a 


Brownfield, Harding and Terbovitch is 
the new firm in Kansas City, Kansas. 
Harold comes out of the County Attorney's 
office, Hugh leaves the Herrod Kohler of- 
fice, Sam leaves the Pat Crocker office. I 
think Mrs. Crocker wants to close up the 
office Pat occupied for so many years. 


Francis Hesse of Wichita had an addi- 
tion to his family, this on election day. 


Milt Sullivant has been Pro Tem Judge, 
acting for Judge Emerson who has been 
confined to his home on account of illness. 
Harry Miller has also been Pro Teming for 
Emerson. 


Ray Wolfe has opened an office in Abi- 
lene. I think Ray was one of the Septem- 
ber group who went back home to practice. 


Elmer Euwer of Goodland has been ap- 
pointed on the board of Bar Examiners in 
the place vacated by Rusty Cossman, who 
died in ~— They keep Elmer occu- 
pied with first one thing and another 
despite the fact that he wants to slow up. 


Ken Flemming and Orvil Baldwin have 
moved into the New England Building in 
Topeka, as of November first. 
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Lad Linstrom has also moved his office 
into the New England Building in Topeka. 

Harold Chase got back to Salina after 
18 months on recall. Harold says the Army 
is lots of fun but he’s had enuff. 


Charlie Menghini heads up the Craw- 
ford County Bar Association. Send me the 
dates, Charlie, of the usual Spring party 
that Crawford County puts on for the sur- 
rounding communities, and I'll try to come 
down. 


Max Reiger has turned inventor. . . he 
invented a new clock arrangement with the 
aid of one of my books, quite an attractive 
contraption, the Swiss ultimately asserts it- 
self. 

Pete Caldwell went up as a research at- 
torney for the League of Kansas Munici- 
palities. Retiring from the Dean, Dean, 
Caldwell & Quinlan firm of about De- 
cember first to take on the new duties. 


I saw Marjorie Pearce on the street one 
day in Emporia recently. Marjorie went to 
the Federal Court with George McDermitt 
as secretary and after George died she went 
on up with Judge Phillips, makes her home 
at Denver, Colorado. After 25 years it was 
nice to see Marjorie. 

The Probate Judges had a State meeting 
at Hays early in November. First time this 
has happened, to my knowledge. Anyhow, 
Fritz Wassinger made the welcome ad- 
dress. 

The Wichita Bar Association is s - 
ing a move to help the needy children of 
Sedgwick County. The survey indicated 
some 1,200 who needed help as a result of 
broken homes. 

Jerry Geisler of Los Angeles spoke be- 
fore the Wichita Bar Association early in 
January at one of their noon day meetings. 
This should have been interesting. 

Dick Hollingsworth is back in Wichita 
after a hitch in the Army. I understand has 
his own office. 

Forest Horton of Salina died about No- 
vember first. This was quite a surprise to 
me and everyone else who knew Forest. He 
was only 45 years old. 

Charlie Welch died at his home in Cof- 
feyville early in November. Charlie had 
been imactive for the past several years. 
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Dallas Knapp having taken over the office 
after Charlie's retirement. 


Brose Johnson of Manhattan had a 
slight heart attack while in Colorado on 
vacation. I think it was not too serious, as 
Brose said he didn’t know it at the time. 
He thought he had a little indigestion or 
something else, but the cardiograph indi- 
cated it had been a little heart action. Al 
Harlan is back now on full time, he having 
had a trip to Mayo’s early in the fall. 


See re Judge 
in Kansas City, Kansas. Chet an in- 
teresting political experience to gain this 
office. He was defeated in the Primary on 
his ticket and filed in the General as an 
Independent and won out. 


Tom Bush of Wichita married Larry 
Holmes, red headed steno... took the 
gal out and he went too, he going to the 
County Attorney's office. 


Dick Fatzer appointed Paul Wilson as a 
first assistant early in December. Paul has 
gone on up and up—who knows? 


Bob Southern, the new County Attor- 
ney of Barton County, has appointed Lloyd 
Phillips as his assistant. 

Both Monty Dunn and Kurt Riesen mar- 
ried in September. This escaped the No- 
vember issue for some reason. Better late 
than never and congratulations to both. 


Harold Beck of Wichita became a father 
in the month of September. This also 
escaped the last issue. 


Crawford County Bar Association sent 
their members out to instruct the people on 
how to mark the ballots last November 
Sth. Evidently they did a good job. There 
were several upsets. 


Walt Stumbo of Topeka is conducting 
a night class in commercial law under the 
auspices of the Shawnee Bar and the Uni- 
versity Extension at Topeka. I understand 
Jim Smith and Bill Hergenreter, assisted 
by Eldon Sloan, are the committee of the 
Bar who are responsible. 


Gordon Danielson has gone back to 
Concordia to reopen his office and pick up 
where he left off some two years ago, 
ape Tends w tebpow diate fe 
glad to see him back in Concordia. 
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Ed Johnson is in with Harry Colmery 
and Jim Smith in Topeka. This is the last 
addition to the Colmery-Smith firm. 

The lawyers of Kansas City, Kansas, 
have a round table at the Town House 
where they meet each noon for lunch. Re- 
minds me of a round table we had at Innes 
in Wichita years ago. The same ribbin 
and good natured ribaldry flies thick an 
fast at times. 


The Wichita legal stenogs are organiz- 
ing on the pattern of the Wichita Bar As- 
sociation to be better able to keep up with 
the bosses, and they are not to be out done 
either in accomplishment or achievement. 
Ill find out more about this organization 
as it progresses. When they meet I might 
be around, who knows. 


Ray Letton was a New York City visitor 
the day I went to see him in Pittsburg. 
Pearly Nulton, his partner, said every client 
that Ray ever had had come in to see him 
that day. 


John Marshall won the County Attorney 
race in Crawford County and imported 
Dick Loffswold to act as Deputy from 
Council Grove, and he in turn is officing 
in Girard. 

Bud O’Hara, recently of Parsons, has 
taken a job with an oil company in the 
land department out of the Wichita office. 
Understand he spends most of his time at 
Larned. 

Charlie Williams went out of the George 
Collins organization—and moved over with 
Harold Irvin. I didn’t ask Harold how he 
styled the firm, but assume “Irvin & Wil- 
liams.” 

Fettis, Curfman and Allan is the last 
firm to develop with offices in the 
Wheeler-Kelly-Hagney Bldg. at Wichita. 
Bob Allan left the Fred Aley group to 
join up with the new firm. 

Clyde Simons left the Warnick-Martz of- 
fice to open up on his own. Understand a 
former six story apartment building on 
South Broadway in the 500 Block has been 
converted into an office building. Clyde 
moved down there. We now have lawyers 
all over Wichita—north, east, south, and 
west—and I mean in numbers. There is 
no office space at any price down town. 
The younger boys are moving out of the 


congestion, and as far as I know, are doing 
well 

Ted O’Hara is over with Larry Holmes 
in the Orpheum Building in Wichita. This 
about January 15th. 

Pleador Platt and Charlie Hunt both died 
the last week of February. Charlie had been 
ill for the past several years, but seemed to 
be doing all right. I saw Pleador not too 
long ago in the Elks Club at Junction City. 
He seemed to be in fine fettle at that time. 
Couple of good boys closed the last book. 
I am sorry to hear of their death. 


O. J. Connell, Dick and Gale Moss have 
moved down to a ground floor location in 
El Dorado after being upstairs in the old 
McCluggage office for some time. 


Jack Sheldon is going back to his home 
town, Sabetha, to open up and practice 
after graduation and passing the February 
Bar examinations. 


Wichita is asking the Legislature for a 
5th Division of the District Court and a 
3rd Division of the City Court—looks like 
both will be approved. Where they can 
house them in the present Court House 
remains a problem. There is also an anti- 
vice group action in Wichita, that the Bar 
supports 100%. 


Bill Ryan and Keith Sebelius dissolved 
their partnership at Norton, Kansas, One 
moved across the hall from the other—you 
can figure it any way appropriate—the fact 
remains they are semi-associated. 

Jim Riddel talked to the Junior Bar Sec- 
tion of the W.B.A. on January 29 at Wolf's 
Cafeteria during a noon luncheon. 

Bill Dimmett is a new boy in Topeka 
with Rooney, Dickinson and Prager, offices 
are in the New England Building. 


Phil Gault has had a severe seige in the 
—- some 90 days of it. Duke Myers 
said he had about given up—but I am 
happy to say Phil is back on the job again 
—at the present only half-days. We are 
happy about Phil's recovery. 


At the K.A-P.A. meeting the first week 
in February at Wichita, a few from out of 
state were present. Judge Garwood from 
Denver seemed to be the center of attrac- 
tion, along with a Topeka psychiatrist— 
said too much sympathy was accorded 
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“Drunks.” To much without 
understanding can make chronic invalids. 
This, I think, came up in the discussion on 
drunken driving. A good many interesting 
talks were at this ——- 
It should have been more largely atten 


Dick Fatzer has two openings in the of- 
fice of Attorney General at Topeka. Dick 
wants a couple of men who have had suf- 
ficient experience to go ahead on their 
own, men who have been actively engaged 
in the i him at 
Topeka. 

Jon Henbest of Columbus talked to the 
Compensation Attorneys at Oklahoma City 
on the night of February 4th. The sub- 
ject was “The Use of Third Dimension 
Exhibits.” 

Ray Pierson and his wife were both 
killed outright in an auto accident the last 
week in February. Ray and Mrs. Pierson 
were enroute to Topeka—little ice and 
snow on the road. The approaching car hit 
the Pierson car between the wheels and 
horseshoed the — The driver of thé 
other car was killed, also. Terrible thing 
to have happen. 


Ed Minor is taking the job left vacant by 
Cy Roth; that of Police Judge of Hays, 
Kansas. 

I knew if Loren Weltmer kept at it long 
enough he would gradually get both the 
boys back home. Now he can boast of 
Weltmer, Weltmer, Weltmer and Weltmer. 
The latter one is Mrs. Weltmer. She spends 
most of her time at the office, too. Con- 
gtatulations, Loren! 


Harry Crosswhite and Don Sands of 
Holton have a newly remodeled office; the 
Bank has remodeled—this necessitated a 
change in the entrance—which in turn 
changed the upstairs locations. Nice new 
offices for both boys. 


John May is home from the Service— 
back on the job after a Fall devoted to 
campaigning. He is now County Attorney 
of Atchison—reopened the old office, and 
is ready for any and all clients, including 
those duties of the office. 

Roy Nelson spent a couple of weeks in 
Research Hospital at Kansas City in Jan- 
uary. He is back home now and on the job 
again. 
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Paul Bailey of Hiawatha is down in the 
back—some sort of a disorder—the medico 
doesn’t seem to know much about it. Paul 
is out and around on part time only. 

Dick Shaw of Hiawatha is down with 
the flu as this is being written. Dick is 
just being fashionable. 

The American Bar Association has ap- 
pointed Everetr Steerman as head of the 
Kansas Division to raise 20 grand to help 
build and finance a permanent home for 
the A.B.A. The overall is a million and a 
half. Headquarters are to be in Chicago. 
I'll give you a good tip, Everett—get Wil- 
lard Haynes to help you; he is the best col- 
lector I know! 


Jim Shaw opened an office at Galena. 
This is his home town. Bet he knows 
Oscar Young—if he doesn’t, he will soon! 


Bob Pennington left the Bill Gough of- 
fice and opened his own office in the loca- 
tion vacated by Bob Allen, who went up 
to the Building and Loan where he is 
Secretary-Treasurer. All this at Chanute. 


Bill Plested has been appointed General 
Counsel for the Credit Administration at 
Wichita. This Credit Administration in- 
cludes, the Land Bank, Intermediate Bank 
and Production Bank as well. Congratula- 
tions, Bill! 

Carson & Dear are the newest law firm 
in Kansas City, Kansas. Don and Jack 
have teamed up into a firm with Ernie 
Yarnovitch, Bill Mahoney and Russell 
Stephens and Tom Palmer as associates. 


The Federal Judicial Conference of the 
10th Circuit will be held at the Stanley 
Hotel, Estes Park, Colorado, July 16-18, 
incl. Buzz Hill says all you lawyers will 
want to go. Better make reservations. 


The Legal “Secs” of Wichita have organ- 
ized into what looks like a functioning 
organization. They meet once a month to 
talk about their ‘Bosses’ and generally have 
a good time. 

Wichita is making big plans for April 
24-25. The Traditional Bar Show—begin- 
ning now to take form; along with Golf 
Tournament, County Attorneys meeting, 
District Judges meeting, Probate Judges 
meeting and, not to be forgotten, the 
“SOAB's” meet, all on the 23rd. 
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Don’t worry too much about no reserva- 
tions. We heard a room committee, now 
appointed, will help along—may not be 
just what you want, ie come anyhow. We 
will be looking for you-all, with the Red 
Carpet rolled out. 

Fred Field is sharing an office with Blase 
and Ports in the Central Building at Wich- 
ita. Fred went out of the County Attorney's 
office, with the rest of the Republicans. 
Dallas Potts, someone said, has been in the 
hospital. I haven’t seem him to learn the 
particulars. 
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The Allen County Bar for 20 years closed 
office each Thursday afternoon. By pop. 
ular acclaim, and general approval, the clos. 
ing afternoon is now y, along with 
most other offices and businesses. 

P Roulier just built himself a new 
law office in Colby. He had an “open 
house” in connection with the moving of 
his office. The only rule against having 
an “open house” when announcing a new 
office location is to have it when I’m not 
in town! 
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